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Summary:
Shareholders  of  corporations  engaged  in  various  transactions  to  reorganize  the

corporations and transfer interests in them. The intention was that their agreements would have
no tax consequences. As a result of errors made by the shareholders' tax advisors, the Agence du
Revenu du Québec (ARQ) and the Canada Revenue Agency issued notices of assessment in
which they claimed tax amounts these taxpayers had not expected to pay. After the notices of
assessment  were  issued,  those  involved  agreed  to  correct  the  documents  relating  to  their
agreements in order to attain the intended tax neutrality. They applied for rectification of their
original documents, which, they argued, did not reflect their true agreements. 

The Quebec Superior Court delivered contradictory judgments in the two cases, granting
one of the applications for rectification (see 2009 QCCS 790) but dismissing the other (see 2010
QCCS 1576). Appeals were filed.

The Quebec Court of Appeal granted both applications for rectification to give effect to
the true intentions of the parties to the agreements (see 2011 QCCA 394 and 2011 QCCA 954).
ARQ appealed.

The Supreme Court of Canada dismissed the appeals.

Quebec Obligations - Topic 501
Formation of contract - General principles - General - The Supreme Court of Canada
reviewed the basic concepts of the civil law concept of contracts - See paragraphs 27 to
35.

Quebec Obligations - Topic 2003
Rectification  of  contracts  -  General  principles  -  Jurisdiction  -  Shareholders  of
corporations engaged in various transactions to reorganize the corporations and transfer
interests  in  them  -  The  intention  was  that  their  agreements  would  have  no  tax
consequences - As a result of errors made by the shareholders' tax advisors, the Agence
du Revenu du Québec (ARQ) and the Canada Revenue Agency (CRA) issued notices of
assessment in which they claimed tax amounts these taxpayers had not expected to pay -



After  the  notices  of  assessment  were  issued,  those  involved  agreed  to  correct  the
documents relating to their agreements in order to attain the intended tax neutrality -
They applied for rectification of their original documents, which, they argued, did not
reflect  their  true  agreements  -  The  Quebec  Superior  Court  delivered  contradictory
judgments  in  the  two  cases,  granting  one  of  the  applications  for  rectification  but
dismissing  the  other  -  The  Quebec  Court  of  Appeal  granted  both  applications  for
rectification to give effect to the true intentions of the parties to the agreements - The
Court of Appeal saw no impediment to the respondents' motion in Quebec's rules of civil
procedure - The courts had the power to correct acts in order to give effect to the parties'
true common intention, and there was no need to import the common law doctrine of
rectification into Quebec's law of obligations - Article 1425 of the Civil Code of Québec
authorized the correction of a discrepancy between the common intention of the parties
and the intention declared in the acts, provided that the application was legitimate and
that the correction did not affect the rights of third parties - ARQ appealed - The Supreme
Court of Canada dismissed the appeals - The true agreements of wills were as described
by the parties - The parties acknowledged the errors made in the writings giving effect to
their agreements and agreed to correct them - The correction of the acts resulted from the
wills of the parties - There was no need to rely on a supposed power to correct based on
the implicit powers of the Superior Court - It was open to the courts to intervene to find
that  the  amendments  made  by  the  parties  to  the  acts  at  issue  were  legitimate  and
necessary - Their intervention was justified by the substantive law and was not precluded
by Quebec's rules of civil procedure - Since there was a real dispute about the nature of
the parties' common intention, the issue could be brought before the Superior Court, and
a motion for rectification was the normal way to do so - See paragraphs 36 to 54.
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These appeals were heard on November 8,  2013, by McLachlin,  C.J.C.,  LeBel,  Fish,
Abella,  Rothstein,  Cromwell  and  Karakatsanis,  JJ.,  of  the  Supreme  Court  of  Canada.  The
following judgment of the Supreme Court was delivered in both official languages by LeBel, J.,
on November 28, 2013.

Appeals dismissed.
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