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Summary:
Anderson was convicted under s. 255(3.1) of the Criminal Code (blood alcohol level over

legal  limit,  causing death).  The victim was  Anderson's  husband and the  father  of  their  two
children. The Crown submitted that general deterrence and denunciation should be the prominent
guiding objectives in sentencing Anderson, and argued that the appropriate range of sentence
was between three to five years' imprisonment.

The  New  Brunswick  Court  of  Queen's  Bench,  Trial  Division,  imposed  a  term  of
imprisonment  of  three  years.  Pursuant  to  s.  259(2)(a.1)  of  the  Criminal  Code,  the  court
prohibited Anderson from driving for four years, commencing on the date of her release from
custody.

Criminal Law - Topic 5830.6
Sentencing - Considerations on imposing sentence - Relationship of victim to accused -
[See second Criminal Law - Topic 5849.13].

Criminal Law - Topic 5833
Sentencing - Considerations on imposing sentence - Deterrence - [See fifth  Criminal
Law - Topic 5849.13].

Criminal Law - Topic 5834
Sentencing - Considerations on imposing sentence - Circumstances tending to increase
sentence - [See third Criminal Law - Topic 5849.13].

Criminal Law - Topic 5834.1
Sentencing - Considerations on imposing sentence - Seriousness of offence - [See fifth
Criminal Law - Topic 5849.13].

Criminal Law - Topic 5837
Sentencing  -  Considerations  on  imposing  sentence  -  Mitigating  circumstances  -  [See
second and fourth Criminal Law - Topic 5849.13].

Criminal Law - Topic 5845.4
Sentencing - Considerations on imposing sentence - Wishes of victim's family - [See fifth
Criminal Law - Topic 5849.13]. 



Criminal Law - Topic 5848.7
Sentencing  -  Considerations  on  imposing  sentence  -  Denunciation  or  repudiation  of
conduct - [See fifth Criminal Law - Topic 5849.13]. 

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking and driving offences - The
New Brunswick  Court  of  Queen's  Bench,  Trial  Division,  addressed  the  issue  of  the
precedential value of sentences imposed under s. 255(3) (impaired driving causing death)
in passing sentence under s. 255(3.1) (blood alcohol level over legal limit, causing death)
- Section 255(3.1) came into force only on May 1, 2008 - "Each of the two sections
provides  for  a  maximum  punishment  of  life  in  prison.  This  is  a  clear  signal  that
Parliament  considers  the  offences to  be  equally  serious.  Also,  the impugned conduct
addressed  by  both  sections  poses  the  same risk  of  harm to  the  public.  In  my view,
therefore, the same societal interest is protected: prohibition of driving after excessive
alcohol  consumption.  The  same  primary  sentencing  objectives  of  denunciation  and
general deterrence are applicable to both offences ...  The distinction between the two
offences lies in the requirements of proof. Under section 255(3), the Crown must prove
that the accused's impairment caused or materially contributed to the death. Under section
255(3.1), a causal nexus between the alcohol consumption (being over 80) and the death
is not an essential element of the offence. In my opinion, this difference in the evidentiary
requirement does not indicate a lesser degree of moral culpability or blameworthiness in
the  case  of  a  conviction  under  section  255(3.1).  Accordingly,  I  conclude  that  the
sentencing principles  and objectives  pertinent  to  an offence under  section 255(3)  are
equally applicable to an offence under section 255(3.1)" - See paragraphs 28 and 29.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking and driving offences - The
35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The victim was the accused's husband and the
father of their two children - The defence claimed that the victim contributed to his own
death  by  failing  to  wear  a  seatbelt  and  consuming  alcohol,  and  that  this  should  be
considered in mitigation of sentence - The New Brunswick Court of Queen's Bench, Trial
Division, disagreed - It was not established that the victim was not wearing a seatbelt - In
any event, causation was not an element of the offence, and the actions of the victim in
this case had no bearing on the question of sentence - Similarly, the court rejected the
propositions that the victim was not an "innocent third party", and that because he was
not a stranger, the sentence should be mitigated - See paragraphs 30 and 31.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking and driving offences - The
35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The New Brunswick Court of Queen's Bench, Trial
Division,  stated that  "[i]n addition to the aggravating circumstances to be considered
under section 718.2(a), I am bound by the facts of this case to consider section 255.1.
Under that  section,  evidence that  the offender's  blood alcohol  level  in excess of  160



milligrams must be considered an aggravating factor" - In this case, the evidence was that
the accused's blood alcohol level was "very high", in the range of 203 and 270 milligrams
- Even at the lower range, that was well in excess of the 160 milligrams deemed to be an
aggravating factor and more than 2.5 times the legal limit - See paragraph 33.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking and driving offences - The
35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The New Brunswick Court of Queen's Bench, Trial
Division,  relied  on  the  following  mitigating  factors:  (1)  no  criminal  record;  (2)  no
addictions with respect to drugs, alcohol or gambling; (3) support from both sides of her
extended family and friends, and but for this offence, was a productive member of society
and a dedicated wife and mother; and (4) accepted responsibility for drinking alcohol the
night of the offence and did not harbor any animosity toward figures in authority - The
victim's  family  specifically  requested  the  court  not  to  incarcerate  the  accused  -  See
paragraph 34.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking and driving offences - The
35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The New Brunswick Court of Queen's Bench, Trial
Division, imposed a term of imprisonment of three years - Pursuant to s. 259(2)(a.1), the
court prohibited the accused from driving for four years, commencing on the date of her
release from custody - The court considered the principles, objectives and circumstances
set out in ss. 718, 718.1 and 718.2 of the Code to the extent that they were applicable in
this case - The offence was "very serious" - The primary objectives in sentencing an
offender under s. 255(3.1) were denunciation and general deterrence - On the continuum
of moral blameworthiness, the accused fell at the lower end of that spectrum (an isolated
error in judgment; no evidence of reckless or dangerous driving) - A supportive position
was taken by the extended family and friends of the victim - See paragraphs 35 to 46.

Criminal Law - Topic 5864.1
Sentencing - Impaired driving (incl. blood alcohol level over legal limit) causing death -
[See fifth Criminal Law - Topic 5849.13].

Droit criminel - Cote 5830.6
Détermination de la peine - Facteurs considérer lors de l'infliction de la peine - Relation
entre la victime et le prévenu - [Voir Criminal Law - Topic 5830.6].

Droit criminel - Cote 5833
Détermination  de  la  peine  -  Facteurs  considérés  lors  de  l'infliction  de  la  peine  -
Dissuasion - [Voir Criminal Law - Topic 5833].

Droit criminel - Cote 5834
Détermination  de  la  peine  -  Facteurs  considérés  lors  de  l'infliction  de  la  peine  -
Circonstances aggravantes - [Voir Criminal Law - Topic 5834].



Droit criminel - Cote 5834.1
Détermination de la peine - Facteurs considérés lors de l'infliction de la peine - Gravité de
l'infraction - [Voir Criminal Law - Topic 5834.1].

Droit criminel - Cote 5837
Détermination  de  la  peine  -  Facteurs  considérés  lors  de  l'infliction  de  la  peine  -
Circonstances atténuantes - [Voir Criminal Law - Topic 5837].

Droit criminel - Cote 5845.4
Détermination de la peine - Facteurs à considérer - Désirs de la famille de la victime -
[Voir Criminal Law - Topic 5845.4].

Droit criminel - Cote 5848.7
Détermination  de  la  peine  -  Facteurs  considérés  lors  de  l'infliction  de  la  peine  -
Dénonciation ou répudiation de la conduite - [Voir Criminal Law - Topic 5848.7].

Droit criminel - Cote 5849.13
Détermination  de  la  peine  -  Facteurs  à  considérer  lors  de  l'infliction  de  la  peine  -
Infractions de conduite en état d'ébriété - [Voir Criminal Law - Topic 5849.13].

Droit criminel - Cote 5864.1
Peine - Conduite avec capacité affaiblie (y compris alcoolémie excessive) causant la mort
- [Voir Criminal Law - Topic 5864.1].
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Statutes Noticed:
Criminal Code, R.S.C. 1985, c. C-46, sect. 255(3.1) [para. 9].

Counsel:
Christopher R. Lavigne and George Chiasson, for the Crown;
James H. McCue, for the accused.

The submissions on sentence were received on January 23, 2012. Morrison, J.,  of the
New  Brunswick  Court  of  Queen's  Bench,  Trial  Division,  Judicial  District  of  Woodstock,
delivered the following decision on January 27, 2012.

Accused sentenced.

Editor: E. Joanne Oley

Criminal Law - Topic 5830.6
Sentencing - Considerations on imposing sentence - Relationship of victim to accused -
The 35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood
alcohol level over legal limit, causing death) - The victim was the accused's husband and
the father of their two children - The defence claimed that the victim contributed to his
own death by failing to wear a seatbelt and consuming alcohol, and that this should be
considered in mitigation of sentence - The New Brunswick Court of Queen's Bench, Trial
Division, disagreed - It was not established that the victim was not wearing a seatbelt - In
any event, causation was not an element of the offence, and the actions of the victim in
this case had no bearing on the question of sentence - Similarly, the court rejected the
propositions that the victim was not an "innocent third party", and that because he was
not a stranger, the sentence should be mitigated - See paragraphs 30 and 31.

Criminal Law - Topic 5833
Sentencing - Considerations on imposing sentence - Deterrence - The 35 year old accused
was convicted under s. 255(3.1) of the Criminal Code (blood alcohol level over legal
limit,  causing death)  -  The New Brunswick Court  of  Queen's  Bench,  Trial  Division,
imposed a term of imprisonment of three years - Pursuant to s. 259(2)(a.1), the court
prohibited the accused from driving for four years, commencing on the date of her release
from custody - The court considered the principles, objectives and circumstances set out
in ss. 718, 718.1 and 718.2 of the Code to the extent that they were applicable in this case
- The offence was "very serious" -  The primary objectives in sentencing an offender
under s. 255(3.1) were denunciation and general deterrence - On the continuum of moral
blameworthiness, the accused fell at the lower end of that spectrum (an isolated error in
judgment;  no evidence of reckless or dangerous driving) -  A supportive position was
taken by the extended family and friends of the victim - See paragraphs 35 to 46.

Criminal Law - Topic 5834
Sentencing - Considerations on imposing sentence - Circumstances tending to increase
sentence - The 35 year old accused was convicted under s. 255(3.1) of the Criminal Code



(blood alcohol  level  over  legal  limit,  causing death)  -  The New Brunswick Court  of
Queen's Bench, Trial Division, stated that "[i]n addition to the aggravating circumstances
to be considered under section 718.2(a), I am bound by the facts of this case to consider
section 255.1.  Under  that  section,  evidence that  the  offender's  blood alcohol  level  in
excess of 160 milligrams must be considered an aggravating factor" - In this case, the
evidence was that the accused's blood alcohol level was "very high", in the range of 203
and  270  milligrams  -  Even  at  the  lower  range,  that  was  well  in  excess  of  the  160
milligrams deemed to be an aggravating factor and more than 2.5 times the legal limit -
See paragraph 33.

Criminal Law - Topic 5834.1
Sentencing - Considerations on imposing sentence - Seriousness of offence - The 35 year
old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol level
over legal limit,  causing death) - The New Brunswick Court of Queen's Bench, Trial
Division, imposed a term of imprisonment of three years - Pursuant to s. 259(2)(a.1), the
court prohibited the accused from driving for four years, commencing on the date of her
release from custody - The court considered the principles, objectives and circumstances
set out in ss. 718, 718.1 and 718.2 of the Code to the extent that they were applicable in
this case - The offence was "very serious" - The primary objectives in sentencing an
offender under s. 255(3.1) were denunciation and general deterrence - On the continuum
of moral blameworthiness, the accused fell at the lower end of that spectrum (an isolated
error in judgment; no evidence of reckless or dangerous driving) - A supportive position
was taken by the extended family and friends of the victim - See paragraphs 35 to 46.

Criminal Law - Topic 5837
Sentencing - Considerations on imposing sentence - Mitigating circumstances - The 35
year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The victim was the accused's husband and the
father of their two children - The defence claimed that the victim contributed to his own
death  by  failing  to  wear  a  seatbelt  and  consuming  alcohol,  and  that  this  should  be
considered in mitigation of sentence - The New Brunswick Court of Queen's Bench, Trial
Division, disagreed - It was not established that the victim was not wearing a seatbelt - In
any event, causation was not an element of the offence, and the actions of the victim in
this case had no bearing on the question of sentence - Similarly, the court rejected the
propositions that the victim was not an "innocent third party", and that because he was
not a stranger, the sentence should be mitigated - See paragraphs 30 and 31.

Criminal Law - Topic 5837
Sentencing - Considerations on imposing sentence - Mitigating circumstances - The 35
year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The New Brunswick Court of Queen's Bench, Trial
Division,  relied  on  the  following  mitigating  factors:  (1)  no  criminal  record;  (2)  no
addictions with respect to drugs, alcohol or gambling; (3) support from both sides of her
extended family and friends, and but for this offence, was a productive member of society
and a dedicated wife and mother; and (4) accepted responsibility for drinking alcohol the
night of the offence and did not harbor any animosity toward figures in authority - The



victim's  family  specifically  requested  the  court  not  to  incarcerate  the  accused  -  See
paragraph 34.

Criminal Law - Topic 5845.4
Sentencing - Considerations on imposing sentence - Wishes of victim's family - The 35
year old accused was convicted under s. 255(3.1) of the Criminal Code (blood alcohol
level over legal limit, causing death) - The New Brunswick Court of Queen's Bench, Trial
Division, imposed a term of imprisonment of three years - Pursuant to s. 259(2)(a.1), the
court prohibited the accused from driving for four years, commencing on the date of her
release from custody - The court considered the principles, objectives and circumstances
set out in ss. 718, 718.1 and 718.2 of the Code to the extent that they were applicable in
this case - The offence was "very serious" - The primary objectives in sentencing an
offender under s. 255(3.1) were denunciation and general deterrence - On the continuum
of moral blameworthiness, the accused fell at the lower end of that spectrum (an isolated
error in judgment; no evidence of reckless or dangerous driving) - A supportive position
was taken by the extended family and friends of the victim - See paragraphs 35 to 46.

Criminal Law - Topic 5848.7
Sentencing  -  Considerations  on  imposing  sentence  -  Denunciation  or  repudiation  of
conduct - The 35 year old accused was convicted under s. 255(3.1) of the Criminal Code
(blood alcohol  level  over  legal  limit,  causing death)  -  The New Brunswick Court  of
Queen's Bench, Trial Division, imposed a term of imprisonment of three years - Pursuant
to  s.  259(2)(a.1),  the  court  prohibited  the  accused  from  driving  for  four  years,
commencing  on  the  date  of  her  release  from  custody  -  The  court  considered  the
principles, objectives and circumstances set out in ss. 718, 718.1 and 718.2 of the Code to
the extent that they were applicable in this case - The offence was "very serious" - The
primary objectives in sentencing an offender under s. 255(3.1) were denunciation and
general deterrence - On the continuum of moral blameworthiness, the accused fell at the
lower end of that spectrum (an isolated error in judgment; no evidence of reckless or
dangerous driving) - A supportive position was taken by the extended family and friends
of the victim - See paragraphs 35 to 46.

Criminal Law - Topic 5864.1
Sentencing - Impaired driving (incl. blood alcohol level over legal limit) causing death -
The 35 year old accused was convicted under s. 255(3.1) of the Criminal Code (blood
alcohol level over legal limit, causing death) - The New Brunswick Court of Queen's
Bench, Trial Division, imposed a term of imprisonment of three years - Pursuant to s.
259(2)(a.1), the court prohibited the accused from driving for four years, commencing on
the date of her release from custody - The court considered the principles, objectives and
circumstances set out in ss. 718, 718.1 and 718.2 of the Code to the extent that they were
applicable in this  case -  The offence was "very serious" -  The primary objectives in
sentencing an offender under s. 255(3.1) were denunciation and general deterrence - On
the  continuum of  moral  blameworthiness,  the  accused  fell  at  the  lower  end  of  that
spectrum (an isolated error in judgment; no evidence of reckless or dangerous driving) -
A supportive position was taken by the extended family and friends of the victim - See



paragraphs 35 to 46.


