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Summary:

Anderson was charged with driving with a blood-alcohol content over .08. He was served with

a Notice of the Crown's intention to seek a greater punishment by reason of previous convictions

(Criminal Code, s. 727(1)). As this was Anderson's fifth impaired driving-related conviction,

tendering the Notice meant that he would be subject to a mandatory minimum sentence of not less

than 120 days' imprisonment under s. 255(1)(a)(iii) of the Code. Anderson filed a Charter

application in which he argued that ss. 255(1) and 727(1) of the Code violated s. 7 of the Charter

because "the combined effect of the [provisions] is to transfer what is a judicial function to the

prosecutor, namely, the setting of the floor or minimum sentence in a given case". He also argued

that the statutory scheme violated s. 15(1) of the Charter because it deprived an Aboriginal person

of the opportunity to argue for a non-custodial sentence in an appropriate case.

The Newfoundland and Labrador Provincial Court accepted Anderson's Charter arguments and

concluded that the infringements of ss. 7 and 15(1) were not saved by s. 1 of the Charter. In order

to ensure compliance with s. 7 of the Charter, the trial judge held that the Crown had to provide

justification for relying on the Notice in all cases, including those involving non-Aboriginal

offenders. As for the violation of s. 15(1), the trial judge declared the statutory scheme to be of

no force and effect as it applied to Aboriginal offenders. Having determined that he was not

bound by the minimums set out in s. 255(1) of the Code, the trial judge sentenced Anderson to

a 90-day intermittent sentence followed by two years' probation. A five-year driving prohibition

was also imposed. The Crown appealed.

The Newfoundland and Labrador Court of Appeal, in a decision reported at (2013), 331 Nfld.

& P.E.I.R. 308; 1027 A.P.R. 308, dismissed the appeal. All members of the court held that where

the Crown tendered the Notice at the sentencing hearing without considering the accused's

Aboriginal status, this rendered the sentencing hearing fundamentally unfair, leading to a s. 7

Charter breach. According to the court, there would be no breach of s. 7 if the Crown's policy

statement regarding the decision to tender the Notice included a specific direction to consider the

offender's Aboriginal status. The absence of such a direction, and the lack of explanation on the

part of the Crown for its decision to tender the Notice in this case, led the court to conclude that

s. 7 of the Charter had been breached. The court split on how the Crown's decision to tender the

Notice should be characterized. Welsh, J.A., considered it to be a matter of "core" prosecutorial

discretion. Green, C.J.N.L., and Rowe, J.A., maintained that it was "outside a core prosecutorial



function". However, that difference of opinion did not affect the result. The Crown appealed.

The Supreme Court of Canada allowed the appeal. Crown prosecutors were not

constitutionally required to consider the Aboriginal status of an accused when deciding whether

or not to seek a mandatory minimum sentence for impaired driving. There was no principle of

fundamental justice that supported the existence of such a constitutional obligation. Absent such

an obligation, the prosecutor's decision was a matter of prosecutorial discretion which was

reviewable by the courts only for abuse of process. In the complete absence of any evidence to

support it, Anderson's abuse of process argument had to fail. The order of the Newfoundland and

Labrador Court of Appeal was set aside and a term of imprisonment of 120 days was substituted,

with service of the remainder of the sentence stayed in accordance with the concession of the

Crown. The court noted that the s. 15(1) Charter challenge to the constitutionality of the statutory

scheme was not pursued before it and its reasons should not be taken as endorsing the trial judge's

analysis or conclusion with respect to that issue.
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[See first and second Criminal Law - Topic 26].
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Liberty - Principles of fundamental justice - General - [See first and second Criminal Law -

Topic 26].
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Trials - Due process, fundamental justice and fair hearings - Criminal and quasi-criminal

proceedings - Sentencing - [See first and second Criminal Law - Topic 26].
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Canadian Charter of Rights and Freedoms - Interpretation - Particular words and phrases -

Principles of fundamental justice - [See first and second Criminal Law - Topic 26].

Courts - Topic 2015

Jurisdiction - General principles - Controlling abuse of its process - [See fourth Criminal Law

- Topic 26].

Criminal Law - Topic 26

General principles - Prosecution of crime - Prosecutorial discretion - Anderson was charged

with driving with a blood-alcohol content over .08 - He was served with a Notice of the

Crown's intention to seek a greater punishment by reason of previous convictions (Criminal

Code, s. 727(1)) - As this was Anderson's fifth impaired driving-related conviction, tendering

the Notice meant that he would be subject to a mandatory minimum sentence of not less than

120 days' imprisonment under s. 255(1)(a)(iii) of the Code - Anderson submitted that the

Crown was constitutionally obligated under s. 7 of the Charter to consider the accused's

Aboriginal status in deciding whether or not to tender the Notice - Anderson argued that all

state actors (including Crown prosecutors) had to consider Aboriginal status where a decision



affected the liberty interest of an Aboriginal person - He maintained that this was a principle

of fundamental justice - The Supreme Court of Canada held that Crown prosecutors were not

constitutionally required to consider the Aboriginal status of an accused when deciding

whether or not to seek a mandatory minimum sentence for impaired driving - There was no

principle of fundamental justice that supported the existence of such a constitutional obligation

- Absent such an obligation, the prosecutor's decision was a matter of prosecutorial discretion

which was reviewable by the courts only for abuse of process - See paragraphs 1 and 16 to 51.

Criminal Law - Topic 26

General principles - Prosecution of crime - Prosecutorial discretion - Anderson was charged

with driving with a blood-alcohol content over .08 - He was served with a Notice of the

Crown's intention to seek a greater punishment by reason of previous convictions (Criminal

Code, s. 727(1)) - As this was Anderson's fifth impaired driving-related conviction, tendering

the Notice meant that he would be subject to a mandatory minimum sentence of not less than

120 days' imprisonment under s. 255(1)(a)(iii) of the Code - Anderson submitted that

consideration of Aboriginal status in sentencing was a principle of fundamental justice that

applied to all state actors, including Crown prosecutors - It followed that Crown prosecutors

were constitutionally required to consider an accused's Aboriginal status when making a

discretionary decision that limited the sentencing options available to a judge, including the

decision to tender the Notice - The Supreme Court of Canada stated that "there are two reasons

why Mr. Anderson's argument must fail. First, it conflates the role of the prosecutor and the

sentencing judge by imposing on prosecutors a duty that applies only to judges - the duty to

impose a proportionate sentence. Second, the principle of fundamental justice that Mr.

Anderson seeks does not meet the test that governs such principles, set out in R. v. D.B., 2008

SCC 25" - See paragraphs 18 to 20.
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General principles - Prosecution of crime - Prosecutorial discretion - The Supreme Court of

Canada stated that "The burden of proof for establishing abuse of process lies on the claimant,

who must prove it on a balance of probabilities: ... However, given the unique nature of

prosecutorial discretion - specifically, the fact that the Crown will typically (if not always) be

the only party who will know why a particular decision was made, this Court in Nixon

recognized that where prosecutorial discretion is challenged, the Crown may be required to

provide reasons justifying its decision where the claimant establishes a proper evidentiary

foundation: ... Requiring the claimant to establish a proper evidentiary foundation before

embarking on an inquiry into the reasons behind the exercise of prosecutorial discretion

respects the presumption that prosecutorial discretion is exercised in good faith: ... It also

accords with this Court's statement in Sriskandarajah, at para. 27, that 'prosecutorial authorities

are not bound to provide reasons for their decisions, absent evidence of bad faith or improper

motives'. Finally, I note that the content of a Crown policy or guideline may be relevant when

a court is considering a challenge to the exercise of prosecutorial discretion. Policy statements

or guidelines are capable of informing the debate as to whether a Crown prosecutor's conduct

was appropriate in the particular circumstances. ... For example, a decision by a Crown

prosecutor that appears to contravene a Crown policy or guideline may provide some evidence

that assists the claimant in establishing the threshold evidentiary foundation. However, as the



intervener the Director of Public Prosecutions of Canada submits, Crown policies and

guidelines do not have the force of law, and cannot themselves be subjected to Charter scrutiny

in the abstract" - See paragraphs 52 to 56.

Criminal Law - Topic 26

General principles - Prosecution of crime - Prosecutorial discretion - The Supreme Court of

Canada stated that "There are two distinct avenues for judicial review of Crown decision

making. The analysis will differ depending on which of the following is at issue: (1) exercises

of prosecutorial discretion; or (2) tactics and conduct before the court. All Crown decision

making is reviewable for abuse of process. However, as I will explain, exercises of

prosecutorial discretion are only reviewable for abuse of process. In contrast, tactics and

conduct before the court are subject to a wider range of review. The court may exercise its

inherent jurisdiction to control its own processes even in the absence of abuse of process" - See

paragraphs 35 to 36.
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Sentencing - Considerations on imposing sentence - Aboriginal offenders - [See first and

second Criminal Law - Topic 26].

Criminal Law - Topic 5849.13

Sentencing - Considerations on imposing sentence - Drinking and driving offences - [See first

and second Criminal Law - Topic 26].
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Sentence - Impaired driving - [See first and second Criminal Law - Topic 26].
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This appeal was heard on March 19, 2014, before McLachlin, C.J.C., LeBel, Abella,

Cromwell, Moldaver, Karakatsanis and Wagner, JJ., of the Supreme Court of Canada. The

following judgment of the Supreme Court was delivered by Moldaver, J., in both official

languages, on June 6, 2014.

Appeal allowed.

Editor: Angela E. McKay


