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Summary:
In  patent  infringement  litigation  a  prothonotary  ruled  that  the  plea  of  "contributory

infringement" in a statement of defence and counterclaim by Nycomed had to be struck as it was
plain and obvious that it would fail. Nycomed appealed.

The Federal Court, in a decision reported [2011] F.T.R. Uned. 878, dismissed the appeal.
Nycomed appealed again.

The Federal Court of Appeal dismissed the appeal.

Patents of Invention - Topic 3513
Infringement actions - General - Indirect or contributory infringement - [See Patents of
Invention - Topic 3644].

Patents of Invention - Topic 3644
Infringement  actions  -  Pleadings  -  Striking  out  -  In  patent  infringement  litigation,  a
prothonotary ruled that the plea of "contributory infringement" in a statement of defence
and counterclaim by Nycomed had to be struck as it was plain and obvious that it would
fail  -  Nycomed  appealed  -  The  Federal  Court  (Simpson,  J.)  dismissed  the  appeal  -
Nycomed appealed again - The Federal Court of Appeal dismissed the appeal, holding
that it detected no error in Simpson, J.'s decision - The court stated that "In particular, we
adopt the reasoning set out at paragraph 27 of her reasons for holding that the decision of
the Supreme Court in Monsanto Canada Inc. v. Schmeiser, 2004 SCC 34, is not indicative
of  an  intention to  depart  from the existing precedents  and to  recognize 'contributory
infringement' as a cause of action under the Canadian law" - See paragraph 3. 

Cases Noticed:
Monsanto Canada Inc. et al. v. Schmeiser et al., [2004] 1 S.C.R. 902; 320 N.R. 201; 2004

SCC 34, refd to. [para. 3].
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These appeals were heard in Toronto, Ontario, on June 25, 2012, before Noël, Evans and
Sharlow, JJ.A., of the Federal Court of Appeal. The following decision was delivered orally,
from the bench, for the court, by Noël, J.A., on June 25, 2012.

Appeals dismissed.
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