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Summary:
The  Alberta  Provincial  Court  granted  the  Director's  application  for  a  permanent 

guardianship  order  (PGO)  respecting  four  children  of  the  respondent  mother  (A.R.).  A.R. 
appealed.

The Alberta Court of Queen's Bench, in a decision reported at (2013), 562 A.R. 316, 
allowed A.R.'s appeal and revoked the PGO. The denial by the hearing judge to allow A.R. time 
to review the disclosure was unreasonable. The decision to refuse A.R. a short adjournment to 
obtain replacement counsel in effect denied her the right to counsel and in doing so, the judge 
committed an error of law that breached the s. 7 Charter right to a fair trial. The court ordered the 
temporary guardianship order extended, and returned the matter to the Provincial Court for a new 
hearing. The Director appealed.

The Alberta Court of Appeal allowed the appeal and reinstated the trial judge's decision.

Editor's Note: Certain names in the following case have been initialized or the case otherwise 
edited to prevent the disclosure of identities where required by law, publication ban, Maritime 
Law Book's editorial policy or otherwise.

Civil Rights - Topic 4658
Right  to  counsel  -  Entitlement  -  Guardianship  cases  -  The  Alberta  Court  of  Appeal 
considered  the  analysis  to  be  applied  when prioritizing  a  child's  best  interests  while 
accounting for parental  rights  to  a  fair  hearing -  "G(J) [New Brunswick (Minister  of 
Health and Community Services) v. J.G. and D.V., (1999) (S.C.C.)] directs that parents 
should have an opportunity to seek state-funded counsel, as well as a reasonable time to 
make the  necessary application to  obtain it  ...  That  does  not,  however,  automatically 
entitle parents to further opportunities to participate effectively through the assistance of 
counsel  after  they forego the  first  opportunity  by,  for  example,  failing  to  instruct  or 
otherwise  communicate  with  counsel  or  by  discharging  counsel.  Whether  a  further 
opportunity should be afforded depends not only upon the factors considered by G(J) ... 
but also the circumstances of the children,  the length of the delay,  the reason for the 
adjournment,  the  urgency of  the  matter,  the  effect  of  an  adjournment  on  the  child's 
placement, and whether the child will remain in parental care or under temporary state 
guardianship in the interim." - See paragraphs 19 and 20.

Civil Rights - Topic 4658
Right to counsel - Entitlement - Guardianship cases - The reviewing judge had revoked 



the  permanent  guardianship  orders  (PGO)  respecting  the  guardianship  of  A.R.'s  four 
children - The reviewing judge found that the trial judge wrongfully denied A.R. the right 
to counsel at the PGO hearing and committed an error in not granting the adjournment 
she sought to obtain replacement counsel - The reviewing judge found that there was a 
breach of A.R.'s s. 7 Charter right to a fair trial - The Alberta Court of Appeal held that 
the reviewing judge ought not to  have treated A.R.'s  s.  7 rights  as conclusive of her 
entitlement to an adjournment - The length of the delay that would have been caused by 
the adjournment  was only one consideration -  The reviewing judge did not  give due 
consideration, first, to the children's circumstances - Further, he ought to have deferred to 
the trial judge's regard for the frailty of the reasons A.R. gave for needing an adjournment 
-  The  need for  a  decision on the  permanent  guardianship application was,  moreover, 
pressing - The children had been in the Director's custody for two years at the time of the 
adjournment  application;  the  temporary guardianship  order  had  been  in  place  for  19 
months - The matter had been adjourned repeatedly - "The reviewing justice should have 
weighed these considerations through the lens of the children's own s. 7 rights ..., their 
need to form a loving and secure attachment to permanent caregivers as early as possible 
in their childhood, and the Legislature's direction regarding stability, continuity of care 
and a timely resolution." - See paragraphs 21 to 24.

Civil Rights - Topic 4658
Right to counsel - Entitlement - Guardianship cases - The reviewing judge had revoked 
the  permanent  guardianship  orders  (PGO)  respecting  the  guardianship  of  A.R.'s  four 
children - The reviewing judge found that the trial judge wrongfully denied A.R. the right 
to counsel at the PGO hearing and committed an error in not granting the adjournment 
sought by A.R. to obtain replacement counsel - The reviewing judge found that there was 
a breach of A.R.'s s.  7 Charter  right to a fair  trial,  and ordered a new hearing - The 
Director appealed - The Alberta Court of Appeal held that the reviewing judge did not 
apply the correct principles, and that the trial judge's conclusion on A.R.'s adjournment 
application was "unassailable" - "Given the length of the procedural history and of the 
Temporary Guardianship Order's application, the children's young ages and the lengthy 
delay that would have resulted from an adjournment, the children's best interests could 
sustain no further delay in hearing the Director's application. We are satisfied that the trial 
judge, having recognized that AR had a right to participate effectively in the permanent 
guardianship proceedings with the assistance of counsel, balanced that right appropriately 
against the best interests of the children." - See paragraphs 25 to 29.

Guardian and Ward - Topic 823
Public trustee or guardian - Appointment - Appeals - [See Guardian and Ward - Topic 
944].

Guardian and Ward - Topic 904
Public trustee or guardian - The hearing - Representation - [See all Civil Rights - Topic 
4658].

Guardian and Ward - Topic 907
Public trustee or guardian - The hearing - Adjournments - [See all Civil Rights - Topic 



4658].

Guardian and Ward - Topic 944
Public trustee or guardian - Appeals to courts - Nature and scope of - This appeal decision 
related to the permanent guardianship of four children - Having found an infringement of 
the s. 7 Charter right to a fair hearing, in relation to the mother (A.R.), the reviewing 
judge revoked the Permanent Guardianship Order in relation to A.R., and ordered a new 
hearing - The reviewing justice concluded that for the refusal of an adjournment to obtain 
replacement counsel, amounting to a denial of the right to counsel, the standard of review 
was correctness - The Alberta Court of Appeal agreed "that the reviewing justice applied 
the correct standard of review when he determined it to be 'correctness' on the basis that 
the  trial  judge's  decision  on  AR's  applications  for  an  adjournment  'ha[d]  a  broader 
procedural fairness effect'. This is not, however, conclusive of the matter. Even where a 
reviewing justice  chooses  the  correct  standard  of  review,  the  question  of  whether  he 
properly applied it to the trial judge's decision to refuse an adjournment is a question of 
law, reviewable by this Court on a standard of correctness" - In the end result, the court 
allowed the appeal from the reviewing judge's decision, and confirmed the trial judge's 
decision to make permanent guardianship orders - See paragraphs 13 to 15.
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This appeal was heard on March 24, 2014, before Picard, Veldhuis and Brown, JJ.A., of 
the Alberta Court of Appeal. The Court delivered the following memorandum of judgment, and 
reasons for judgment, filed at Edmonton, Alberta, on April 30, 2014.

Appeal allowed.

Editor: E. Joanne Oley

Guardian and Ward - Topic 823
Public trustee or guardian - Appointment - Appeals - This appeal decision related to the 
permanent  guardianship of  four  children  -  Having found an infringement  of  the s.  7 
Charter  right  to  a  fair  hearing,  in  relation  to  the  mother  (A.R.),  the  reviewing judge 
revoked the Permanent Guardianship Order in relation to A.R., and ordered a new hearing 
-  The  reviewing  justice  concluded  that  for  the  refusal  of  an  adjournment  to  obtain 
replacement counsel, amounting to a denial of the right to counsel, the standard of review 
was correctness - The Alberta Court of Appeal agreed "that the reviewing justice applied 
the correct standard of review when he determined it to be 'correctness' on the basis that 
the  trial  judge's  decision  on  AR's  applications  for  an  adjournment  'ha[d]  a  broader 



procedural fairness effect'. This is not, however, conclusive of the matter. Even where a 
reviewing justice  chooses  the  correct  standard  of  review,  the  question  of  whether  he 
properly applied it to the trial judge's decision to refuse an adjournment is a question of 
law, reviewable by this Court on a standard of correctness" - In the end result, the court 
allowed the appeal from the reviewing judge's decision, and confirmed the trial judge's 
decision to make permanent guardianship orders - See paragraphs 13 to 15.

Guardian and Ward - Topic 904
Public trustee or guardian - The hearing - Representation - The Alberta Court of Appeal 
considered  the  analysis  to  be  applied  when prioritizing  a  child's  best  interests  while 
accounting for parental  rights  to  a  fair  hearing -  "G(J) [New Brunswick (Minister  of 
Health and Community Services) v. J.G. and D.V., (1999) (S.C.C.)] directs that parents 
should have an opportunity to seek state-funded counsel, as well as a reasonable time to 
make the  necessary application to  obtain it  ...  That  does  not,  however,  automatically 
entitle parents to further opportunities to participate effectively through the assistance of 
counsel  after  they forego the  first  opportunity  by,  for  example,  failing  to  instruct  or 
otherwise  communicate  with  counsel  or  by  discharging  counsel.  Whether  a  further 
opportunity should be afforded depends not only upon the factors considered by G(J) ... 
but also the circumstances of the children,  the length of the delay,  the reason for the 
adjournment,  the  urgency of  the  matter,  the  effect  of  an  adjournment  on  the  child's 
placement, and whether the child will remain in parental care or under temporary state 
guardianship in the interim." - See paragraphs 19 and 20.

Guardian and Ward - Topic 904
Public  trustee or guardian -  The hearing -  Representation -  The reviewing judge had 
revoked the permanent guardianship orders (PGO) respecting the guardianship of A.R.'s 
four children - The reviewing judge found that the trial judge wrongfully denied A.R. the 
right  to  counsel  at  the  PGO  hearing  and  committed  an  error  in  not  granting  the 
adjournment she sought to obtain replacement counsel - The reviewing judge found that 
there was a breach of A.R.'s s. 7 Charter right to a fair trial - The Alberta Court of Appeal 
held that the reviewing judge ought not to have treated A.R.'s s. 7 rights as conclusive of 
her entitlement to an adjournment - The length of the delay that would have been caused 
by the adjournment was only one consideration - The reviewing judge did not give due 
consideration, first, to the children's circumstances - Further, he ought to have deferred to 
the trial judge's regard for the frailty of the reasons A.R. gave for needing an adjournment 
-  The  need for  a  decision on the  permanent  guardianship application was,  moreover, 
pressing - The children had been in the Director's custody for two years at the time of the 
adjournment  application;  the  temporary guardianship  order  had  been  in  place  for  19 
months - The matter had been adjourned repeatedly - "The reviewing justice should have 
weighed these considerations through the lens of the children's own s. 7 rights ..., their 
need to form a loving and secure attachment to permanent caregivers as early as possible 
in their childhood, and the Legislature's direction regarding stability, continuity of care 
and a timely resolution." - See paragraphs 21 to 24.

Guardian and Ward - Topic 904
Public  trustee or guardian -  The hearing -  Representation -  The reviewing judge had 



revoked the permanent guardianship orders (PGO) respecting the guardianship of A.R.'s 
four children - The reviewing judge found that the trial judge wrongfully denied A.R. the 
right  to  counsel  at  the  PGO  hearing  and  committed  an  error  in  not  granting  the 
adjournment sought by A.R. to obtain replacement counsel - The reviewing judge found 
that there was a breach of A.R.'s s.  7 Charter right to a fair trial,  and ordered a new 
hearing - The Director appealed - The Alberta Court of Appeal held that the reviewing 
judge did not apply the correct principles, and that the trial judge's conclusion on A.R.'s 
adjournment application was "unassailable" - "Given the length of the procedural history 
and of the Temporary Guardianship Order's application, the children's young ages and the 
lengthy delay that would have resulted from an adjournment, the children's best interests 
could sustain no further delay in hearing the Director's application. We are satisfied that 
the trial judge, having recognized that AR had a right to participate effectively in the 
permanent guardianship proceedings with the assistance of counsel, balanced that right 
appropriately against the best interests of the children." - See paragraphs 25 to 29.

Guardian and Ward - Topic 907
Public trustee or guardian - The hearing - Adjournments - The Alberta Court of Appeal 
considered  the  analysis  to  be  applied  when prioritizing  a  child's  best  interests  while 
accounting for parental  rights  to  a  fair  hearing -  "G(J) [New Brunswick (Minister  of 
Health and Community Services) v. J.G. and D.V., (1999) (S.C.C.)] directs that parents 
should have an opportunity to seek state-funded counsel, as well as a reasonable time to 
make the  necessary application to  obtain it  ...  That  does  not,  however,  automatically 
entitle parents to further opportunities to participate effectively through the assistance of 
counsel  after  they forego the  first  opportunity  by,  for  example,  failing  to  instruct  or 
otherwise  communicate  with  counsel  or  by  discharging  counsel.  Whether  a  further 
opportunity should be afforded depends not only upon the factors considered by G(J) ... 
but also the circumstances of the children,  the length of the delay,  the reason for the 
adjournment,  the  urgency of  the  matter,  the  effect  of  an  adjournment  on  the  child's 
placement, and whether the child will remain in parental care or under temporary state 
guardianship in the interim." - See paragraphs 19 and 20.

Guardian and Ward - Topic 907
Public  trustee  or  guardian  -  The  hearing  -  Adjournments  -  The  reviewing judge  had 
revoked the permanent guardianship orders (PGO) respecting the guardianship of A.R.'s 
four children - The reviewing judge found that the trial judge wrongfully denied A.R. the 
right  to  counsel  at  the  PGO  hearing  and  committed  an  error  in  not  granting  the 
adjournment she sought to obtain replacement counsel - The reviewing judge found that 
there was a breach of A.R.'s s. 7 Charter right to a fair trial - The Alberta Court of Appeal 
held that the reviewing judge ought not to have treated A.R.'s s. 7 rights as conclusive of 
her entitlement to an adjournment - The length of the delay that would have been caused 
by the adjournment was only one consideration - The reviewing judge did not give due 
consideration, first, to the children's circumstances - Further, he ought to have deferred to 
the trial judge's regard for the frailty of the reasons A.R. gave for needing an adjournment 
-  The  need for  a  decision on the  permanent  guardianship application was,  moreover, 
pressing - The children had been in the Director's custody for two years at the time of the 
adjournment  application;  the  temporary guardianship  order  had  been  in  place  for  19 



months - The matter had been adjourned repeatedly - "The reviewing justice should have 
weighed these considerations through the lens of the children's own s. 7 rights ..., their 
need to form a loving and secure attachment to permanent caregivers as early as possible 
in their childhood, and the Legislature's direction regarding stability, continuity of care 
and a timely resolution." - See paragraphs 21 to 24.

Guardian and Ward - Topic 907
Public  trustee  or  guardian  -  The  hearing  -  Adjournments  -  The  reviewing judge  had 
revoked the permanent guardianship orders (PGO) respecting the guardianship of A.R.'s 
four children - The reviewing judge found that the trial judge wrongfully denied A.R. the 
right  to  counsel  at  the  PGO  hearing  and  committed  an  error  in  not  granting  the 
adjournment sought by A.R. to obtain replacement counsel - The reviewing judge found 
that there was a breach of A.R.'s s.  7 Charter right to a fair trial,  and ordered a new 
hearing - The Director appealed - The Alberta Court of Appeal held that the reviewing 
judge did not apply the correct principles, and that the trial judge's conclusion on A.R.'s 
adjournment application was "unassailable" - "Given the length of the procedural history 
and of the Temporary Guardianship Order's application, the children's young ages and the 
lengthy delay that would have resulted from an adjournment, the children's best interests 
could sustain no further delay in hearing the Director's application. We are satisfied that 
the trial judge, having recognized that AR had a right to participate effectively in the 
permanent guardianship proceedings with the assistance of counsel, balanced that right 
appropriately against the best interests of the children." - See paragraphs 25 to 29.


