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Summary:
The police arrested the accused on drug charges and seized his  cell  phone.  A police

officer answered a call made to the accused's phone. The caller wanted to buy and have delivered
to a local address an ounce of "weed". Posing as the accused's successor, the officer agreed to
deliver the drugs at the price the accused usually charged, but didn't make the delivery. At trial,
the evidence adduced included the officer's version of the conversation with the unknown caller.
The accused was convicted. He appealed, raising issues as to the admissibility and judge's use of
the officer's evidence about the call to buy drugs (i.e., hearsay issues).

The Ontario Court of Appeal, Watt, J.A., dissenting, allowed the appeal and ordered a
new trial. 

Criminal Law - Topic 5209
Evidence  and  witnesses  -  Admissibility  and  relevancy  -  Prejudicial  evidence  -  [See
Evidence - Topic 1504].

Evidence - Topic 1026 
Relevant facts - Relevance and materiality - Admissibility - Prejudicial evidence - [See
Evidence - Topic 1504].

Evidence - Topic 1504 
Hearsay rule - General principles and definitions - What constitutes hearsay - While the
accused was under arrest on drug charges, a police officer answered the accused's cell
phone and discussed a drug purchase with an unknown caller - At trial, the trial judge
admitted evidence of the call as circumstantial evidence of drug trafficking - The Ontario
Court of Appeal held that the trial judge erred when he admitted the evidence of the
single call on the basis that it was not hearsay and not being admitted for the truth of its
contents  (i.e.,  the  evidence  was  hearsay  thus  requiring  an  exception  to  justify  its
reception) - However, had the judge treated the evidence as hearsay, the single call would
not have met the necessity/reliability test - In any event, before admitting the evidence of
one anonymous call, the trial judge should have considered whether its probative value
outweighed its prejudicial effect - See paragraphs 114 to 163. 

Evidence - Topic 1527
Hearsay rule - Exceptions and exclusions - Where admission of hearsay necessary and
evidence reliable - [See Evidence - Topic 1504].
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This appeal was heard on July 26, 2011, before Feldman, Blair and Watt, JJ.A., of the
Ontario Court of Appeal. The decision of the court was released on March 2, 2012, including the
following opinions:

Watt, J.A., dissenting - see paragraphs 1 to 113;
Feldman, J.A. - see paragraphs 114 to 149;
Blair, J.A., concurring with Feldman, J.A. - see paragraphs 150 to 163.

Appeal allowed;
new trial ordered.

Editor: Elizabeth M.A. Turgeon

Criminal Law - Topic 5209
Evidence and witnesses - Admissibility and relevancy - Prejudicial evidence - While the
accused was under arrest on drug charges, a police officer answered the accused's cell
phone and discussed a drug purchase with an unknown caller - At trial, the trial judge
admitted evidence of the call as circumstantial evidence of drug trafficking - The Ontario
Court of Appeal held that the trial judge erred when he admitted the evidence of the
single call on the basis that it was not hearsay and not being admitted for the truth of its



contents  (i.e.,  the  evidence  was  hearsay  thus  requiring  an  exception  to  justify  its
reception) - However, had the judge treated the evidence as hearsay, the single call would
not have met the necessity/reliability test - In any event, before admitting the evidence of
one anonymous call, the trial judge should have considered whether its probative value
outweighed its prejudicial effect - See paragraphs 114 to 163. 

Evidence - Topic 1026 
Relevant facts - Relevance and materiality - Admissibility - Prejudicial evidence - While
the accused was under arrest on drug charges, a police officer answered the accused's cell
phone and discussed a drug purchase with an unknown caller - At trial, the trial judge
admitted evidence of the call as circumstantial evidence of drug trafficking - The Ontario
Court of Appeal held that the trial judge erred when he admitted the evidence of the
single call on the basis that it was not hearsay and not being admitted for the truth of its
contents  (i.e.,  the  evidence  was  hearsay  thus  requiring  an  exception  to  justify  its
reception) - However, had the judge treated the evidence as hearsay, the single call would
not have met the necessity/reliability test - In any event, before admitting the evidence of
one anonymous call, the trial judge should have considered whether its probative value
outweighed its prejudicial effect - See paragraphs 114 to 163. 

Evidence - Topic 1527
Hearsay rule - Exceptions and exclusions - Where admission of hearsay necessary and
evidence reliable - While the accused was under arrest on drug charges, a police officer
answered the accused's cell phone and discussed a drug purchase with an unknown caller
- At trial, the trial judge admitted evidence of the call as circumstantial evidence of drug
trafficking - The Ontario Court of Appeal held that the trial judge erred when he admitted
the evidence of the single call on the basis that it was not hearsay and not being admitted
for the truth of its contents (i.e., the evidence was hearsay thus requiring an exception to
justify its reception) - However, had the judge treated the evidence as hearsay, the single
call would not have met the necessity/reliability test - In any event, before admitting the
evidence  of  one  anonymous  call,  the  trial  judge  should  have  considered  whether  its
probative value outweighed its prejudicial effect - See paragraphs 114 to 163. 


