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Summary:
Balthazard appealed from an assessment in the amount of $42,925.45 under s. 323(1) of

the Excise Tax Act.

The Tax Court of Canada dismissed the appeal. Balthazard appealed.

The Federal Court of Canada allowed the appeal in part.

Company Law - Topic 4190
Directors - Liability of directors - Defences - [See first Sales and Service Taxes - Topic
5415].

Company Law - Topic 4268
Directors - Duties - General principles - Duty to exercise care, diligence and skill - [See
first Sales and Service Taxes - Topic 5415].

Sales and Service Taxes - Topic 5232
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Persons liable - Directors - [See first  Sales and Service Taxes - Topic
5415].

Sales and Service Taxes - Topic 5415
Goods and services tax (incl. harmonized sales tax) - Offences and penalties - Defences -
Due diligence - Balthazard became a shareholder and director of Groupe Contact Image
Inc. (GCI) in 2004 - Since GCI was operating at a loss, Balthazard quickly took on a very
active  role  initiating  numerous  measures  to  turn  the  business  around  -  He  injected
considerable  amounts  of  money  into  the  business  and  took  steps  to  ensure  that  the
employee tax deductions and the GST-related net tax were remitted by GCI in accordance
with tax laws - Despite Balthazard’s efforts, GCI’s future could not be secured and it filed
for bankruptcy in February 2007 - In August 2008, the Minister of National Revenue
issued an assessment under s. 323(1) of the Excise Tax Act in the amount of $42,925.45
for failure to remit the net tax as required by s. 228 of the Act - Balthazard appealed,
advancing a defence of care, diligence and skill under s. 323(3) of the Act - The Tax
Court judge dismissed the appeal on the ground that Balthazard’s defence was without
merit given that the GST amounts were remitted by the clients of GCI, which thus had
the funds required to make the quarterly remittances under s.  228 of  the ETA -  The
Federal Court of Appeal held that there was no direct correlation between the amounts of



GST collected by a supplier from its clients and the amount of net tax that had to be
remitted for a reporting period - Parliament had decreed that directors were jointly and
severally, or solidarily, liable for their corporations' failure to remit GST-related net tax or
overpayments of refunds their corporations have received - However, Parliament had also
provided that this liability was not absolute - Rather, it was subject to a care, diligence
and skill defence - The trial judge had to consider all of the evidence filed in support of
that  defence  -  He  could  not  exclude  Balthazard's  grounds  of  defence  from  his
deliberations  on  the  ground  that  clients  remitted  GST  to  the  corporation  of  which
Balthazard was a director - In doing so, he converted the liability of directors under s.
323(1) into an absolute liability - Given the language of s. 323(3), that conclusion was an
error of law reviewable by the court - See paragraphs 25 to 31.

Sales and Service Taxes - Topic 5415
Goods and services tax (incl. harmonized sales tax) - Offences and penalties - Defences -
Due diligence - The Federal Court of Appeal summarized the legal framework applicable
to the care,  diligence and skill  defence under s.  323(3) of  the Excise Tax Act  -  See
paragraph 32.

Sales and Service Taxes - Topic 5415
Goods and services tax (incl. harmonized sales tax) - Offences and penalties - Defences -
Due diligence - Balthazard became a shareholder and director of Groupe Contact Image
Inc. (GCI) in 2004 - Since GCI was operating at a loss, Balthazard quickly took on a very
active  role  initiating  numerous  measures  to  turn  the  business  around  -  He  injected
considerable  amounts  of  money  into  the  business  and  took  steps  to  ensure  that  the
employee tax deductions and the GST-related net tax were remitted by GCI in accordance
with tax laws - Despite Balthazard’s efforts, GCI’s future could not be secured and it filed
for bankruptcy in February 2007 - In August 2008, the Minister of National Revenue
issued an assessment under s. 323(1) of the Excise Tax Act in the amount of $42,925.45
for failure to remit the net tax as required by s. 228 of the Act - Balthazard appealed,
advancing a defence of care, diligence and skill under s. 323(3) of the Act - The Tax
Court judge dismissed the appeal - Balthazard appealed - The Federal Court of Appeal
allowed the appeal in part - The court distinguished between the three remission periods
and found that Balthazard had made out the defence of care, diligence and skill for two of
the three periods - The court set aside the Tax Court judge’s decision and delivered the
judgment that should have been delivered, referring the file back to the Minister for him
to amend the notice of assessment for a total of $15,791.65 - See paragraphs 33 to 60.
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This appeal was heard at Quebec, Quebec, on October 5, 2011, by Pelletier, Trudel and
Mainville, JJ.A., of the Federal Court of Appeal. The following judgment of the Court of Appeal
was delivered by Mainville, J.A., at Ottawa, Ontario, on November 28, 2011.

Appeal allowed in part.

Editor: Anick Ouellette-Levesque 

Company Law - Topic 4190
Directors  -  Liability  of  directors  -  Defences  -  Balthazard  became a  shareholder  and
director of Groupe Contact Image Inc. (GCI) in 2004 - Since GCI was operating at a loss,
Balthazard quickly took on a very active role initiating numerous measures to turn the
business around - He injected considerable amounts of money into the business and took
steps  to  ensure  that  the  employee  tax  deductions  and  the  GST-related  net  tax  were
remitted by GCI in accordance with tax laws - Despite Balthazard’s efforts, GCI’s future
could not be secured and it filed for bankruptcy in February 2007 - In August 2008, the
Minister of National Revenue issued an assessment under s. 323(1) of the Excise Tax Act
in the amount of $42,925.45 for failure to remit the net tax as required by s. 228 of the
Act  -  Balthazard appealed,  advancing a  defence of  care,  diligence and skill  under  s.
323(3)  of  the  Act  -  The  Tax  Court  judge  dismissed  the  appeal  on  the  ground  that
Balthazard’s defence was without merit given that the GST amounts were remitted by the
clients of GCI, which thus had the funds required to make the quarterly remittances under
s. 228 of the ETA - The Federal Court of Appeal held that there was no direct correlation
between the amounts of GST collected by a supplier from its clients and the amount of
net  tax  that  had  to  be  remitted  for  a  reporting  period  -  Parliament  had  decreed  that



directors were jointly and severally, or solidarily, liable for their corporations' failure to
remit GST-related net tax or overpayments of refunds their corporations have received -
However, Parliament had also provided that this liability was not absolute - Rather, it was
subject to a care, diligence and skill defence - The trial judge had to consider all of the
evidence filed in support of that defence - He could not exclude Balthazard's grounds of
defence from his deliberations on the ground that clients remitted GST to the corporation
of which Balthazard was a director - In doing so, he converted the liability of directors
under  s.  323(1)  into  an  absolute  liability  -  Given  the  language  of  s.  323(3),  that
conclusion was an error of law reviewable by the court - See paragraphs 25 to 31.

Company Law - Topic 4268
Directors  -  Duties  -  General  principles  -  Duty to  exercise  care,  diligence  and skill  -
Balthazard became a shareholder and director of Groupe Contact Image Inc. (GCI) in
2004 - Since GCI was operating at a loss, Balthazard quickly took on a very active role
initiating  numerous  measures  to  turn  the  business  around  -  He  injected  considerable
amounts  of  money into  the  business  and took steps  to  ensure  that  the  employee tax
deductions and the GST-related net tax were remitted by GCI in accordance with tax laws
-  Despite  Balthazard’s  efforts,  GCI’s  future  could  not  be  secured  and  it  filed  for
bankruptcy in February 2007 - In August 2008, the Minister of National Revenue issued
an assessment under s. 323(1) of the Excise Tax Act in the amount of $42,925.45 for
failure  to  remit  the  net  tax  as  required  by  s.  228 of  the  Act  -  Balthazard  appealed,
advancing a defence of care, diligence and skill under s. 323(3) of the Act - The Tax
Court judge dismissed the appeal on the ground that Balthazard’s defence was without
merit given that the GST amounts were remitted by the clients of GCI, which thus had
the funds required to make the quarterly remittances under s.  228 of  the ETA -  The
Federal Court of Appeal held that there was no direct correlation between the amounts of
GST collected by a supplier from its clients and the amount of net tax that had to be
remitted for a reporting period - Parliament had decreed that directors were jointly and
severally, or solidarily, liable for their corporations' failure to remit GST-related net tax or
overpayments of refunds their corporations have received - However, Parliament had also
provided that this liability was not absolute - Rather, it was subject to a care, diligence
and skill defence - The trial judge had to consider all of the evidence filed in support of
that  defence  -  He  could  not  exclude  Balthazard's  grounds  of  defence  from  his
deliberations  on  the  ground  that  clients  remitted  GST  to  the  corporation  of  which
Balthazard was a director - In doing so, he converted the liability of directors under s.
323(1) into an absolute liability - Given the language of s. 323(3), that conclusion was an
error of law reviewable by the court - See paragraphs 25 to 31.

Sales and Service Taxes - Topic 5232
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Persons liable - Directors - Balthazard became a shareholder and director
of  Groupe  Contact  Image  Inc.  (GCI)  in  2004  -  Since  GCI  was  operating  at  a  loss,
Balthazard quickly took on a very active role initiating numerous measures to turn the
business around - He injected considerable amounts of money into the business and took
steps  to  ensure  that  the  employee  tax  deductions  and  the  GST-related  net  tax  were
remitted by GCI in accordance with tax laws - Despite Balthazard’s efforts, GCI’s future



could not be secured and it filed for bankruptcy in February 2007 - In August 2008, the
Minister of National Revenue issued an assessment under s. 323(1) of the Excise Tax Act
in the amount of $42,925.45 for failure to remit the net tax as required by s. 228 of the
Act  -  Balthazard appealed,  advancing a  defence of  care,  diligence and skill  under  s.
323(3)  of  the  Act  -  The  Tax  Court  judge  dismissed  the  appeal  on  the  ground  that
Balthazard’s defence was without merit given that the GST amounts were remitted by the
clients of GCI, which thus had the funds required to make the quarterly remittances under
s. 228 of the ETA - The Federal Court of Appeal held that there was no direct correlation
between the amounts of GST collected by a supplier from its clients and the amount of
net  tax  that  had  to  be  remitted  for  a  reporting  period  -  Parliament  had  decreed  that
directors were jointly and severally, or solidarily, liable for their corporations' failure to
remit GST-related net tax or overpayments of refunds their corporations have received -
However, Parliament had also provided that this liability was not absolute - Rather, it was
subject to a care, diligence and skill defence - The trial judge had to consider all of the
evidence filed in support of that defence - He could not exclude Balthazard's grounds of
defence from his deliberations on the ground that clients remitted GST to the corporation
of which Balthazard was a director - In doing so, he converted the liability of directors
under  s.  323(1)  into  an  absolute  liability  -  Given  the  language  of  s.  323(3),  that
conclusion was an error of law reviewable by the court - See paragraphs 25 to 31.


