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Summary:
A group of family members, through their companies, owned an apartment building. The

companies  entered  a  Syndication  Agreement  which  contained  a  sale  mechanism  giving  a
majority of the investors the right to sell the building subject to a right of first refusal of any
dissenting  investor  to  purchase  it  at  a  professionally  appraised  value.  The  majority  (the
respondents Bram Enterprises Ltd. and Jamb Enterprises Ltd.) wanted to sell the building, but
the appellants (Schelew and his company A.I. Enterprises Ltd.) did not. The respondents gave
notice to A.I. under the Syndication Agreement and the building was appraised at $2.2 million.
A.I. did not accept the deemed offer within the prescribed time and the property was listed for
sale.  The  respondents  dealt  with  four  potential  purchasers  but  no  sale  was  completed.  The
respondents alleged that the sale was thwarted by a series of intentional actions by the appellants.
Ultimately, about two years after the first attempts to sell,  A.I.  bought the building for $2.2
million. The respondents sued the appellants. They claimed that, as a result of the appellants'
wrongful conduct, the sale had been substantially delayed and was for less money than they
could have obtained from a third party purchaser.

The New Brunswick Court of Queen's Bench, Trial Division, in a decision with neutral
citation 2010 NBQB 245, concluded that the appellants unlawfully and intentionally interfered
with the economic relations between the majority owners and the prospective purchasers. Their
conduct qualified as unlawful because it lacked any legal justification. The court awarded the
respondents damages reflecting the difference between what A.I. paid for the property and what
could have been obtained but for the appellants' obstruction. The appellants appealed.

The New Brunswick Court of Appeal, in a decision reported at (2012), 387 N.B.R.(2d)
215; 1001 A.P.R. 215, dismissed the appeal. The court upheld the result at trial, although for
significantly different reasons. The acts of the appellants did not meet the general requirement
that they be unlawful because they did not provide any basis for a civil suit by the prospective
purchasers. However, the court held that liability could be imposed on the basis of a "principled
exception" to that requirement. The appellants appealed.

The Supreme Court of Canada held that conduct was unlawful for the purposes of the
"unlawful means" tort if it would be actionable by the third party or would have been actionable
if the third party had suffered loss as a result of it. The "unlawfulness" requirement was not
subject to principled exceptions. The alleged misconduct of the appellants was not unlawful in
that sense. Accordingly, they could not be held liable on the basis of the unlawful means tort.
However,  the  trial  judge  had  made  strong  findings  that  Schelew  breached  his  fiduciary



obligations to the respondent companies. of which he was a director. The court held that the trial
judge's award should be upheld on that basis. While A.I. was not a fiduciary, Schelew was its
sole director and shareholder. A.I. was therefore liable for knowing assistance in the breach of
fiduciary duty and knowing receipt of the proceeds of the breach.

Company Law - Topic 4266
Directors - Duties - Breach of fiduciary duty - What constitutes - [See first Torts - Topic
5023].

Equity - Topic 3646
Fiduciary or confidential relationships - Breach of fiduciary relationship - By director or
officer of company - [See first Torts - Topic 5023].

Equity - Topic 3652
Fiduciary or confidential relationships - Breach of fiduciary relationship - Liability of
third parties or accessories (incl. doctrines of knowing receipt or assistance) - [See first
Torts - Topic 5023].

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means - A
group of family members, through their companies, owned an apartment building - The
majority (the two respondent companies) wanted to sell the building, but the appellants
(Schelew and his company A.I. Enterprises Ltd.) did not - The respondents dealt with
four potential purchasers but no sale was completed - The respondents alleged that the
sale was thwarted by a series of intentional actions by the appellants - A.I. Enterprises
ultimately  bought  the  building  -  The  respondents  claimed  that,  as  a  result  of  the
appellants' wrongful conduct, the sale was substantially delayed and was for less money
than they could have obtained from a third party purchaser - The trial judge concluded
that the appellants unlawfully and intentionally interfered with the economic relations
between the majority owners and the prospective purchasers - Their conduct qualified as
unlawful  because  it  lacked  any  legal  justification  -  The  trial  judge  focused  on  the
following  acts  by  the  appellants:  they  instituted  arbitration  proceedings,  registered
documents encumbering the property's title and denied third parties access to the building
- The trial judge awarded the respondents damages reflecting the difference between what
A.I.  paid for  the property and what  could have been obtained but for  the appellants'
obstruction  -  The  Supreme  Court  of  Canada  upheld  the  trial  judge's  award,  but  for
different reasons -  The court  held that conduct was unlawful for the purposes of the
"unlawful means" tort if it would be actionable by the third party or would have been
actionable if the third party had suffered loss as a result of it - The alleged misconduct of
the appellants was not unlawful in that sense - Accordingly, they could not be held liable
to the respondents on the basis of the unlawful means tort - However, the trial judge had
made strong findings that Schelew breached his fiduciary obligations to the respondent
companies, of which he was a director - The court concluded that the trial judge's award
should be upheld on that basis - While A.I. was not a fiduciary, Schelew was its sole
director and shareholder - A.I. was therefore liable for knowing assistance in the breach
of fiduciary duty and knowing receipt of the proceeds of the breach.



Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The Supreme Court of Canada discussed the tort of causing loss by unlawful means - The
court  stated  that  "While  this  tort  is  far  from  new,  its  scope  is  unsettled  and  needs
clarification. There is not even any generally accepted nomenclature for the tort. It is
variously referred to as 'unlawful interference with economic relations', 'interference with
a trade or business by unlawful means', 'intentional interference with economic relations',
or simply 'causing loss by unlawful means'. I will refer to it by either the latter name or
simply as the 'unlawful means' tort" - See paragraph 2.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The Supreme Court of Canada discussed the scope of liability for the tort of causing loss
by unlawful means - The court stated that "In light of the history and rationale of the tort
and taking into account where it fits in the broader scheme of modern tort liability, the
tort should be kept within narrow bounds. It will be available in three-party situations in
which  the  defendant  commits  an  unlawful  act  against  a  third  party  and  that  act
intentionally  causes  economic  harm to  the  plaintiff"  -  Conduct  was unlawful  for  the
purpose of  this  tort  if  it  would be actionable by the third party or would have been
actionable if the third party had suffered loss as a result of it - The court answered "no" to
the question of whether the tort was available only if there was no other cause of action
available to the plaintiff against the defendant in relation to the alleged misconduct - The
court also held that the "unlawfulness" requirement should not be subject to principled
exceptions - See paragraphs 5 and 26.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The Supreme Court of Canada stated that "The scope of the unlawful means tort should
be understood in the context of the broad outlines of tort law's approach to regulating
economic and competitive activity. Several aspects of that approach support adopting a
narrow scope for the unlawful means tort: the common law accords less protection to
purely economic interests; it is reluctant to develop rules to enforce fair competition; it is
concerned  not  to  undermine  certainty  in  commercial  affairs;  and  the  history  of  the
common law shows that tort liability, if unduly expanded, may undermine fundamental
rights" - See paragraph 29.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The Supreme Court of Canada concluded that the best rationale for the unlawful means
tort was "liability stretching", a rationale that favoured a narrow approach to the unlawful
means requirement - The court stated that "There are several possible rationales for the
tort  but  they are  mostly  variations on two themes ...  The first  -  what  I  will  call  the
'intentional harm' rationale - focuses on the fact that harm has been intentionally inflicted.
This  rationale  supports  the  creation  of  new  tort  liabilities  in  order  to  reach  clearly
excessive  and  unacceptable  intentional  conduct  ...  The  second,  and  in  my  view  the



preferred rationale,  focuses on extending an existing right to sue from the immediate
victim of the unlawful act to another party whom the defendant intended to target with
the unlawful conduct. I will call this the 'liability stretching' rationale. The focus of the
tort on this understanding is not on enlarging the basis of civil liability, but on allowing
those intentionally targeted by already actionable wrongs to sue for the resulting harm.
On either rationale, the tort is, at its core, a tort of intention. The main difference is that
on the 'intentional harm' rationale, the intention requirement is seen as the main limitation
on  the  potential  scope  of  liability,  whereas  in  the  'liability  stretching'  rationale,  the
potential  scope of liability is  limited by both the intention requirement and the more
restrictive definition of the conduct which will support liability" - See paragraphs 36 to
49.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The  Supreme  Court  of  Canada  stated  that  "In  light  of  the  examination  of  the
jurisprudence in this  country and comparable common law jurisdictions,  the trend of
authority  is  towards  a  narrow  definition  of  'unlawful  means'.  In  addition  to  being
consistent  with  precedent,  this  approach  is  also  in  my  view  desirable  in  principle.
Restricting unlawful means to acts that would give rise to civil liability to the third party
(or  would do so if  the  third party  suffered loss  from them) provides a  coherent  and
rational basis for the development of the unlawful means tort. The limitation of unlawful
means to actionable civil wrongs provides certainty and predictability in this area of the
law, since it does not expand the types of conduct for which a defendant may be held
liable but merely adds another plaintiff who may recover if intentionally harmed as a
result of that conduct. While details relating to the scope of what is 'actionable' may need
to be worked out in the future, the basic contours of liability would be clear ...  This
approach does not risk 'tortifying' conduct rendered illegal by statute for reasons remote
from civil liability ... The narrow definition of 'unlawful means', in short, keeps tort law
within its proper bounds. ... I conclude that in order for conduct to constitute 'unlawful
means' for this tort, the conduct must give rise to a civil cause of action by the third party
or would do so if the third party had suffered loss as a result of that conduct" - See
paragraphs 74 to 76.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The appellants urged the court to hold that the unlawful means tort, because it had a gap-
filling function, should only be available where the defendant's conduct did not provide
the plaintiff with any other cause of action against the defendant - The Supreme Court of
Canada did not accept this limitation on the scope of the unlawful means tort - The court
stated that "This limitation seems to me to be wrong in principle. The gist of the tort is
the targeting of the plaintiff by the defendant through the instrumentality of unlawful acts
against a third party. It is that conduct by the defendant which gives rise to liability quite
apart from conduct that may be otherwise actionable by the plaintiff. Moreover, general
principles of tort liability accept concurrent liability and overlapping causes of action for
distinct wrongs suffered by the plaintiff in respect of the same incident ...  Finally, ... this
limitation is premised on an unduly narrow understanding of the 'gap-filling' function of



the tort. A gap need not be a void. ... The 'not otherwise actionable' requirement is not
consistent with the majority view in OBG and can be awkward to apply in practice. ...
Finally, this limitation is not necessary to ensure that the unlawful means tort is kept
within  its  proper  bounds.  The  restrictions  on  the  'unlawful  means'  and  intention
components of the unlawful means tort that I propose mean that it will rarely, if ever, be
more advantageous to a plaintiff to plead the unlawful means tort rather than another
available cause of action. I would therefore not limit liability for the unlawful means tort
to situations in which the defendant's conduct is not otherwise actionable by the plaintiff"
- See paragraphs 77 to 81.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means -
The Supreme Court of Canada stated that "for the purposes of the unlawful means tort,
the  defendant's  means  are  'unlawful'  if  they  support  a  civil  action  for  damages  or
compensation by the third party, or would do so except for the fact that the third party did
not suffer any loss as a result of the defendant's acts. There is no requirement that these
acts not be otherwise actionable by the plaintiff against the defendant and there are no
exceptions to the scope of the liability imposed by this approach. In Lord Hoffmann's
reasons in OBG, he added a further requirement to the unlawful means tort, namely that
the unlawful means employed must interfere with the third party's freedom to deal with
the plaintiff ... Respectfully, I do not find this additional requirement helpful in outlining
the proper bounds of the unlawful means tort. This requirement is not supported either by
the authorities or by the rationale for imposing liability. Whether the unlawful means
interfere with the plaintiff's right to deal with the injured third party or with some other
party, the fact that the defendant aims at the plaintiff provides a sufficient nexus between
the unlawful means and the interests of the plaintiff to justify imposing liability" - See
paragraphs 86 to 87.

Torts - Topic 5023
Interference with economic relations - Elements of liability - Use of unlawful means - A
group of family members, through their companies, owned an apartment building - The
majority (the respondents) wanted to sell the building but the appellants (Schelew and his
company  A.I.  Enterprises  Ltd.)  did  not  -  The  respondents  dealt  with  four  potential
purchasers  but  no  sale  was  completed  -  The  respondents  alleged  that  the  sale  was
thwarted by a series of intentional actions by the appellants - The trial judge concluded
that  the  appellants  had  unlawfully  and  intentionally  interfered  with  the  economic
relations between the majority owners and the prospective purchasers - The appellants
contended that there was no proof that they had appropriate knowledge of the existence
of any business relationship between the respondents and prospective purchasers - The
Supreme Court of Canada concluded that the unlawful means tort was not available to the
respondents in this case for other reasons, so it was not necessary to address this issue -
However,  the court  stated that  it  did not  agree that  the existence of  a valid business
relationship between the plaintiff and the third party and the defendant's knowledge of
that relationship were essential elements of the unlawful means tort - The court stated that
"There need be no contract or even other formal dealings between the plaintiff and the
third party so long as the defendant's conduct is unlawful and it intentionally harms the



plaintiff's economic interests. In this case, it was more than sufficient that the appellants
were shown to know that 'various persons were negotiating with the majority of investors'
... for the purchase of the premises and that the allegedly unlawful acts were committed
with the intention to cause economic harm to the respondents" - See paragraphs 90 to 93.

Torts - Topic 5024
Interference with economic relations - Elements of liability - Malice or intent to injure -
The  Supreme  Court  of  Canada  discussed  the  intention  requirement  for  the  unlawful
means tort - The court stated that "It is the intentional targeting of the plaintiff by the
defendant that justifies stretching the defendant's liability so as to afford the plaintiff a
cause  of  action.  It  is  not  sufficient  that  the  harm  to  the  plaintiff  be  an  incidental
consequence  of  the  defendant's  conduct,  even  where  the  defendant  realizes  that  it  is
extremely likely that harm to the plaintiff may result. Such incidental economic harm is
an accepted part of market competition. Goudge J.A. put this point aptly in Alleslev-
Krofchak,  where  he  summarized the  House  of  Lords'  discussion in  OBG 'intentional
interference with economic relations requires that the defendant intend to cause loss to
the plaintiff, either as an end in itself or as a means of, for example, enriching himself. If
the loss suffered by the plaintiff is merely a foreseeable consequence of the defendant's
actions, that is not enough.' In my view, this narrow approach to intention is consistent
both with the policy concerns  relevant  to  this  area  of  law as  well  as  the underlying
'liability stretching' rationale for the tort. It is an important safeguard against attaching
liability to vigorous but lawful competitive behaviour. Economic harm to a competitor is
often a foreseeable consequence of such behaviour.  Mere foreseeability of such harm
does not meet the requirement for intention in the unlawful means tort" - See paragraphs
94 to 97.
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Company Law - Topic 4266
Directors -  Duties -  Breach of fiduciary duty - What constitutes - A group of family
members, through their companies, owned an apartment building - The majority (the two
respondent companies) wanted to sell the building, but the appellants (Schelew and his
company  A.I.  Enterprises  Ltd.)  did  not  -  The  respondents  dealt  with  four  potential
purchasers  but  no  sale  was  completed  -  The  respondents  alleged  that  the  sale  was
thwarted by a series of intentional actions by the appellants - A.I. Enterprises ultimately
bought the building - The respondents claimed that, as a result of the appellants' wrongful
conduct, the sale was substantially delayed and was for less money than they could have
obtained from a third party purchaser  -  The trial  judge concluded that  the appellants
unlawfully and intentionally interfered with the economic relations between the majority
owners and the prospective purchasers - Their conduct qualified as unlawful because it
lacked any legal  justification -  The trial  judge focused on the  following acts  by the
appellants: they instituted arbitration proceedings, registered documents encumbering the
property's title and denied third parties access to the building - The trial judge awarded
the respondents damages reflecting the difference between what A.I. paid for the property
and what could have been obtained but for the appellants' obstruction - The Supreme
Court of Canada upheld the trial judge's award, but for different reasons - The court held
that conduct was unlawful for the purposes of the "unlawful means" tort if it would be
actionable by the third party or would have been actionable if the third party had suffered
loss as a result of it - The alleged misconduct of the appellants was not unlawful in that
sense - Accordingly, they could not be held liable to the respondents on the basis of the
unlawful means tort - However, the trial judge had made strong findings that Schelew
breached  his  fiduciary  obligations  to  the  respondent  companies,  of  which  he  was  a
director - The court concluded that the trial judge's award should be upheld on that basis -
While A.I. was not a fiduciary, Schelew was its sole director and shareholder - A.I. was
therefore  liable  for  knowing assistance  in  the  breach  of  fiduciary  duty  and knowing



receipt of the proceeds of the breach.

Equity - Topic 3646
Fiduciary or confidential relationships - Breach of fiduciary relationship - By director or
officer of company - A group of family members, through their companies, owned an
apartment building - The majority (the two respondent companies) wanted to sell  the
building, but the appellants (Schelew and his company A.I. Enterprises Ltd.) did not -
The respondents dealt with four potential purchasers but no sale was completed - The
respondents alleged that the sale was thwarted by a series of intentional actions by the
appellants - A.I. Enterprises ultimately bought the building - The respondents claimed
that, as a result of the appellants' wrongful conduct, the sale was substantially delayed
and was for less money than they could have obtained from a third party purchaser - The
trial judge concluded that the appellants unlawfully and intentionally interfered with the
economic relations between the majority owners and the prospective purchasers - Their
conduct qualified as unlawful because it lacked any legal justification - The trial judge
focused on the following acts by the appellants: they instituted arbitration proceedings,
registered documents encumbering the property's title and denied third parties access to
the building - The trial judge awarded the respondents damages reflecting the difference
between what A.I. paid for the property and what could have been obtained but for the
appellants' obstruction - The Supreme Court of Canada upheld the trial judge's award, but
for different reasons - The court held that conduct was unlawful for the purposes of the
"unlawful means" tort if it would be actionable by the third party or would have been
actionable if the third party had suffered loss as a result of it - The alleged misconduct of
the appellants was not unlawful in that sense - Accordingly, they could not be held liable
to the respondents on the basis of the unlawful means tort - However, the trial judge had
made strong findings that Schelew breached his fiduciary obligations to the respondent
companies, of which he was a director - The court concluded that the trial judge's award
should be upheld on that basis - While A.I. was not a fiduciary, Schelew was its sole
director and shareholder - A.I. was therefore liable for knowing assistance in the breach
of fiduciary duty and knowing receipt of the proceeds of the breach.

Equity - Topic 3652
Fiduciary or confidential relationships - Breach of fiduciary relationship - Liability of
third parties or accessories (incl. doctrines of knowing receipt or assistance) - A group of
family members, through their companies, owned an apartment building - The majority
(the two respondent companies) wanted to sell the building, but the appellants (Schelew
and his company A.I. Enterprises Ltd.) did not - The respondents dealt with four potential
purchasers  but  no  sale  was  completed  -  The  respondents  alleged  that  the  sale  was
thwarted by a series of intentional actions by the appellants - A.I. Enterprises ultimately
bought the building - The respondents claimed that, as a result of the appellants' wrongful
conduct, the sale was substantially delayed and was for less money than they could have
obtained from a third party purchaser  -  The trial  judge concluded that  the appellants
unlawfully and intentionally interfered with the economic relations between the majority
owners and the prospective purchasers - Their conduct qualified as unlawful because it
lacked any legal  justification -  The trial  judge focused on the  following acts  by the
appellants: they instituted arbitration proceedings, registered documents encumbering the



property's title and denied third parties access to the building - The trial judge awarded
the respondents damages reflecting the difference between what A.I. paid for the property
and what could have been obtained but for the appellants' obstruction - The Supreme
Court of Canada upheld the trial judge's award, but for different reasons - The court held
that conduct was unlawful for the purposes of the "unlawful means" tort if it would be
actionable by the third party or would have been actionable if the third party had suffered
loss as a result of it - The alleged misconduct of the appellants was not unlawful in that
sense - Accordingly, they could not be held liable to the respondents on the basis of the
unlawful means tort - However, the trial judge had made strong findings that Schelew
breached  his  fiduciary  obligations  to  the  respondent  companies,  of  which  he  was  a
director - The court concluded that the trial judge's award should be upheld on that basis -
While A.I. was not a fiduciary, Schelew was its sole director and shareholder - A.I. was
therefore  liable  for  knowing assistance  in  the  breach  of  fiduciary  duty  and knowing
receipt of the proceeds of the breach.


