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Summary:
The city constructed a transit system for city residents' use under obligations imposed on

it by the City Transportation Act (CTA). In the course of constructing the system, the city entered
into funding agreements with the province as contemplated by the CTA. The city paid GST on
purchases made in constructing the system. Since the provision of a municipal transit service was
an exempt supply, as defined in the Excise Tax Act, the city was not entitled to claim input tax
credits regarding purchases made in providing the transit system. The city took the position that
the construction of the system (as opposed to its operation) was a separate supply to the province
under its contracts with the province (the funding agreements) such that the construction was not
an exempt supply. Accordingly, the city claimed input tax credits with respect to GST paid in
connection  with  the  construction  (approximately  $6.5  million).  The  Minister  of  National
Revenue denied the claim. The city appealed.

The Tax Court of Canada (TCC), in a decision reported at 2009 TCC 272, allowed the
appeal. The Minister appealed.

The Federal Court of Appeal, in a decision reported at (2010), 403 N.R. 41, allowed the
appeal,  setting  aside  the  TCC  decision  and  confirming  the  Minister's  assessment.  The  city
appealed.

The Supreme Court of Canada dismissed the appeal.

Sales and Service Taxes - Topic 5262
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Eligibility for - The city constructed a transit system for
city residents' use under obligations imposed on it by the City Transportation Act (CTA) -
The province provided funding as contemplated by the CTA - The city paid GST on
purchases made in constructing the system - Since the provision of a municipal transit
service was an exempt supply, as defined in the Excise Tax Act (ETA), the city was not
entitled  to  claim input  tax  credits  regarding  purchases  made  in  providing  the  transit
system - The city took the position that the construction of the system (as opposed to its
operation) was a separate supply to the province under its contracts with the province (the
funding agreements) such that the construction was not an exempt supply - Accordingly,
the  city  claimed  input  tax  credits  with  respect  to  GST paid  in  connection  with  the
construction (approximately $6.5 million) - The Minister of National Revenue denied the
claim - The Supreme Court of Canada affirmed the Minister's decision - The city made
only one supply: the exempt supply of a municipal transit system to the public - Fulfilling



the accountability obligations under the funding agreements did not result in a separate
supply to the province - The acquisition and construction of transit facilities was an input
to the single supply of the municipal transit service to the city's public - In accordance
with the ETA, the city had applied for and received rebates of a portion of the GST that it
had paid on the facilities  for the municipal  transit  service supply -  The city was not
entitled to claim input tax credits in respect of the GST paid on the facilities for the
municipal transit service - Therefore, it could not recover the portion of the GST paid that
exceeded the rebates that it had received - See paragraph 3.

Sales and Service Taxes - Topic 5262
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Eligibility for - The city constructed a transit system for
city residents' use under obligations imposed on it by the City Transportation Act (CTA) -
The province provided funding as contemplated by the CTA - The city paid GST on
purchases made in constructing the system - Since the provision of a municipal transit
service was an exempt supply, as defined in the Excise Tax Act (ETA), the city was not
entitled  to  claim input  tax  credits  regarding  purchases  made  in  providing  the  transit
system - The city took the position that the construction of the system (as opposed to its
operation) was a separate supply to the province under its contracts with the province (the
funding agreements) such that the construction was not an exempt supply - Accordingly,
the  city  claimed  input  tax  credits  with  respect  to  GST paid  in  connection  with  the
construction (approximately $6.5 million) - The Minister of National Revenue denied the
claim - In affirming the Minister's decision, the Supreme Court of Canada stated that "the
true  nature  of  the  City's  'transit  facilities  services',  a  determination  to  be  made with
common sense, was work of a preparatory nature to the supply of a municipal transit
service  to  the  public"  -  The  allegedly  separate  "transit  facilities  services"  were  a
component of the overall supply of "public transit services" to the city's public - While
the  "single  supply/multiple  supplies  analysis",  as  it  had  emerged,  presupposed  that
several  distinct  elements  of  components  of  a  supply  could  be  identified  before  the
analysis was performed, here, the allegedly separate supplies were so interconnected that
it would be difficult to identify distinct elements or components - There was only one
supply  -  That  supply  was  exempt  -  The  input  tax  credits  were  not  available  -  See
paragraphs 30 to 46.

Sales and Service Taxes - Topic 5262
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Eligibility for - The city constructed a transit system for
city residents' use under obligations imposed on it by the City Transportation Act (CTA) -
The province provided funding as contemplated by the CTA - The city paid GST on
purchases made in constructing the system - Since the provision of a municipal transit
service was an exempt supply, as defined in the Excise Tax Act (ETA), the city was not
entitled  to  claim input  tax  credits  regarding  purchases  made  in  providing  the  transit
system - The city took the position that the construction of the system (as opposed to its
operation) was a separate supply to the province under its contracts with the province (the
funding agreements) such that the construction was not an exempt supply - Accordingly,
the  city  claimed  input  tax  credits  with  respect  to  GST paid  in  connection  with  the



construction (approximately $6.5 million) - The Minister of National Revenue denied the
claim - In affirming the Minister's decision, the Supreme Court of Canada stated that "the
City made only one supply, the supply of a municipal transit service" - The construction,
acquisition and making available of the transit facilities were inputs into that supply -
Whether or not the province was a recipient of the supply in addition to the public, the
supply was of  a municipal  transit  service to the public and was,  therefore,  exempt -
Accordingly,  the  city's  activities  of  acquiring,  constructing  and making public  transit
facilities available for the public did not fall  within its commercial activities under s.
123(1) of the ETA because they involved the making of exempt supplies - The city was
not entitled to claim input tax credits for GST paid for the acquisition and construction of
the transit facilities - See paragraphs 61 to 65.

Sales and Service Taxes - Topic 5266
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Supply of an exempt municipal comprehensive service -
[See all Sales and Service Taxes - Topic 5262].

Sales and Service Taxes - Topic 5361
Goods and services tax (incl. harmonized sales tax) - Supplies and commercial activities -
General - [See third Sales and Service Taxes - Topic 5262].

Sales and Service Taxes - Topic 5364
Goods and services tax (incl. harmonized sales tax) - Supplies and commercial activities -
Incidental supplies - [See second Sales and Service Taxes - Topic 5262].
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This appeal was heard on November 15, 2011, by McLachlin, C.J.C., LeBel, Deschamps,
Rothstein, Cromwell, Moldaver and Karakatsanis, JJ., of the Supreme Court of Canada. On April
26, 2012, Rothstein, J., delivered the following judgment for the court in both official languages.

Appeal dismissed.

Editor: Sharon McCartney

Sales and Service Taxes - Topic 5266
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Supply of an exempt municipal comprehensive service -
The city constructed a transit system for city residents' use under obligations imposed on
it by the City Transportation Act (CTA) - The province provided funding as contemplated
by the CTA - The city paid GST on purchases made in constructing the system - Since the
provision of a municipal transit service was an exempt supply, as defined in the Excise
Tax Act (ETA), the city was not entitled to claim input tax credits regarding purchases
made in providing the transit system - The city took the position that the construction of
the system (as opposed to its operation) was a separate supply to the province under its
contracts with the province (the funding agreements) such that the construction was not
an exempt supply - Accordingly, the city claimed input tax credits with respect to GST
paid in connection with the construction (approximately $6.5 million) - The Minister of
National  Revenue  denied  the  claim  -  The  Supreme  Court  of  Canada  affirmed  the
Minister's decision - The city made only one supply: the exempt supply of a municipal
transit system to the public - Fulfilling the accountability obligations under the funding
agreements did not  result  in a separate supply to the province -  The acquisition and
construction of transit facilities was an input to the single supply of the municipal transit
service to the city's public - In accordance with the ETA, the city had applied for and
received rebates of a portion of the GST that it had paid on the facilities for the municipal
transit service supply - The city was not entitled to claim input tax credits in respect of
the GST paid on the facilities for the municipal transit service - Therefore, it could not
recover the portion of the GST paid that exceeded the rebates that it had received - See
paragraph 3.

Sales and Service Taxes - Topic 5266
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Supply of an exempt municipal comprehensive service -
The city constructed a transit system for city residents' use under obligations imposed on
it by the City Transportation Act (CTA) - The province provided funding as contemplated
by the CTA - The city paid GST on purchases made in constructing the system - Since the
provision of a municipal transit service was an exempt supply, as defined in the Excise
Tax Act (ETA), the city was not entitled to claim input tax credits regarding purchases
made in providing the transit system - The city took the position that the construction of
the system (as opposed to its operation) was a separate supply to the province under its



contracts with the province (the funding agreements) such that the construction was not
an exempt supply - Accordingly, the city claimed input tax credits with respect to GST
paid in connection with the construction (approximately $6.5 million) - The Minister of
National Revenue denied the claim - In affirming the Minister's decision, the Supreme
Court of Canada stated that "the true nature of the City's 'transit facilities services',  a
determination to be made with common sense, was work of a preparatory nature to the
supply  of  a  municipal  transit  service  to  the  public"  -  The allegedly  separate  "transit
facilities services" were a component of the overall supply of "public transit services" to
the city's public - While the "single supply/multiple supplies analysis", as it had emerged,
presupposed that several distinct elements of components of a supply could be identified
before  the  analysis  was  performed,  here,  the  allegedly  separate  supplies  were  so
interconnected that it  would be difficult to identify distinct elements or components -
There was only one supply - That supply was exempt - The input tax credits were not
available - See paragraphs 30 to 46.

Sales and Service Taxes - Topic 5266
Goods  and services  tax  (incl.  harmonized  sales  tax)  -  Administration,  collection  and
enforcement - Input tax credit - Supply of an exempt municipal comprehensive service -
The city constructed a transit system for city residents' use under obligations imposed on
it by the City Transportation Act (CTA) - The province provided funding as contemplated
by the CTA - The city paid GST on purchases made in constructing the system - Since the
provision of a municipal transit service was an exempt supply, as defined in the Excise
Tax Act (ETA), the city was not entitled to claim input tax credits regarding purchases
made in providing the transit system - The city took the position that the construction of
the system (as opposed to its operation) was a separate supply to the province under its
contracts with the province (the funding agreements) such that the construction was not
an exempt supply - Accordingly, the city claimed input tax credits with respect to GST
paid in connection with the construction (approximately $6.5 million) - The Minister of
National Revenue denied the claim - In affirming the Minister's decision, the Supreme
Court of Canada stated that "the City made only one supply, the supply of a municipal
transit  service"  -  The  construction,  acquisition  and  making  available  of  the  transit
facilities were inputs into that supply - Whether or not the province was a recipient of the
supply in addition to the public,  the supply was of a municipal transit  service to the
public  and  was,  therefore,  exempt  -  Accordingly,  the  city's  activities  of  acquiring,
constructing  and  making  public  transit  facilities  available  for  the  public  did  not  fall
within its commercial activities under s. 123(1) of the ETA because they involved the
making of exempt supplies - The city was not entitled to claim input tax credits for GST
paid for the acquisition and construction of the transit facilities - See paragraphs 61 to 65.

Sales and Service Taxes - Topic 5361
Goods and services tax (incl. harmonized sales tax) - Supplies and commercial activities -
General - The city constructed a transit system for city residents' use under obligations
imposed on it by the City Transportation Act (CTA) - The province provided funding as
contemplated by the CTA - The city paid GST on purchases made in constructing the
system - Since the provision of a municipal transit service was an exempt supply, as
defined in the Excise Tax Act (ETA), the city was not entitled to claim input tax credits



regarding purchases made in providing the transit system - The city took the position that
the construction of the system (as opposed to its operation) was a separate supply to the
province under its contracts with the province (the funding agreements) such that the
construction was not an exempt supply - Accordingly, the city claimed input tax credits
with  respect  to  GST  paid  in  connection  with  the  construction  (approximately  $6.5
million) - The Minister of National Revenue denied the claim - In affirming the Minister's
decision, the Supreme Court of Canada stated that "the City made only one supply, the
supply  of  a  municipal  transit  service"  -  The  construction,  acquisition  and  making
available  of  the  transit  facilities  were  inputs  into  that  supply  -  Whether  or  not  the
province was a recipient of the supply in addition to the public, the supply was of a
municipal transit service to the public and was, therefore, exempt - Accordingly, the city's
activities of acquiring, constructing and making public transit facilities available for the
public did not fall within its commercial activities under s. 123(1) of the ETA because
they involved the making of exempt supplies - The city was not entitled to claim input tax
credits for GST paid for the acquisition and construction of the transit facilities - See
paragraphs 61 to 65.

Sales and Service Taxes - Topic 5364
Goods and services tax (incl. harmonized sales tax) - Supplies and commercial activities -
Incidental supplies - The city constructed a transit system for city residents' use under
obligations imposed on it by the City Transportation Act (CTA) - The province provided
funding  as  contemplated  by  the  CTA -  The  city  paid  GST  on  purchases  made  in
constructing  the  system -  Since  the  provision  of  a  municipal  transit  service  was  an
exempt supply, as defined in the Excise Tax Act (ETA), the city was not entitled to claim
input tax credits regarding purchases made in providing the transit system - The city took
the  position  that  the  construction  of  the  system (as  opposed  to  its  operation)  was  a
separate  supply  to  the  province  under  its  contracts  with  the  province  (the  funding
agreements) such that the construction was not an exempt supply - Accordingly, the city
claimed input tax credits with respect to GST paid in connection with the construction
(approximately $6.5 million) - The Minister of National Revenue denied the claim - In
affirming the  Minister's  decision,  the  Supreme Court  of  Canada stated  that  "the  true
nature of the City's 'transit facilities services', a determination to be made with common
sense, was work of a preparatory nature to the supply of a municipal transit service to the
public"  -  The allegedly separate  "transit  facilities  services"  were a  component  of  the
overall  supply  of  "public  transit  services"  to  the  city's  public  -  While  the  "single
supply/multiple supplies analysis", as it had emerged, presupposed that several distinct
elements  of  components  of  a  supply  could  be  identified  before  the  analysis  was
performed, here, the allegedly separate supplies were so interconnected that it would be
difficult to identify distinct elements or components - There was only one supply - That
supply was exempt - The input tax credits were not available - See paragraphs 30 to 46.


