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Summary:
A father applied to vary child support payable for the parties' three children. The mother

cross-applied for retroactive child support and retroactive s. 7 expenses on the basis that the
father's income had increased. The eldest child was no longer a child of the marriage and one
of the two remaining children now lived with the father.

The Alberta Court of Queen's Bench, in a decision reported at [2013] A.R. Uned. 536,
imputed income of $18,000 to the father for a living allowance that he received from his
employer because he worked one week on and one week off in Fort McMurray. The court
determined the child support payable by the father and, inter alia, ordered him to pay support
and s. 7 expenses for the eldest child retroactive to 2006. The father appealed the imputation
of income and the order that he pay retroactive support and s. 7 expenses for the eldest child.

The Alberta Court of Appeal allowed the appeal. The father's income was to be calculated
without imputing the additional $18,000. Neither retroactive s. 3 support nor s. 7 expenses
were payable for the eldest child.

Family Law - Topic 4001.1
Divorce - Corollary relief - Maintenance and awards - Retroactive awards - A divorced
father appealed an order that he pay retroactive child support under s. 3 of the Guidelines
and retroactive s. 7 expenses for a child who was no longer a child of the marriage - The
Alberta Court of Appeal allowed the appeal - A court's jurisdiction to make a retroactive
order existed if the child was still a child of the marriage when the payor was served with
an application (1) for retroactive support (the general rule) or (2) to disclose income (the
Henry exception) (D.B.S. v. S.R.G. (2006, S.C.C.)) - The mother pointed to a 2004 order
that obliged the father to disclose his annual income and contended that that was akin to
the notice to disclose procedure found in s. 21 of the Guidelines and brought her within the
Henry exception - Disclosure obligations in support orders were the norm - They were
mandated by the Rules of  Court  -  The mother's  position ignored the application-based
nature of the Divorce Act - Her position would undercut the very foundation of D.B.S. -
Expanding the Henry exception would disentitle a person to retroactive support in only the
rarest of circumstances, thus making the basic approach taken in DBS an exception rather
than the general rule - See paragraphs 22 to 33.

Family Law - Topic 4045.5
Divorce  -  Corollary  relief  -  Maintenance  -  Child  support  guidelines  (incl.  nondivorce
cases)  -  Calculation  or  attribution  of  income -  A chambers  judge,  for  the  purpose  of



determining child support, imputed income of $18,000 to the father for a living allowance
that he received from his employer because he worked one week on and one week off in
Fort  McMurray -  The Alberta  Court  of  Appeal  allowed the father's  appeal  -  First,  the
chambers judge unreasonably concluded that there was no evidence that the father actually
expended his subsistence allowance each month - The father deposed that he spent $4,000
per month in air fare, renting a room and for meals and provided supporting evidence -
While his evidence might have been more ample, it was not contradicted and was not the
subject of examination by the wife - Second, the judge unreasonably suggested that the
father  ought  to drive back and forth rather  than flying,  making assumptions about  the
relative  cost  in  the  absence  of  evidence  -  Courts  should  not  second-guess  legitimate
transportation choices made by parties - The father's decision to avoid long-distance winter
travel by road in isolated locations was not unreasonable - Third, there were many good
reasons why subsistence or travelling allowances should not be imputed as income - The
judge did not  consider  such reasons and erroneously distinguished a prior  case on the
ground that the father had two residences - Even if a rented room could be treated as a
residence, that factor militated in favour of not imputing income - The judge's decision was
contrary to some of the evidence, took account of inappropriate matters and ignored others
that should have been considered - See paragraphs 16 to 24.

Cases Noticed:
McCaffrey v. Dalla-Longa (2008), 441 A.R. 122; 2008 ABQB 183, refd to. [para. 10].
D.B.S. v. S.R.G., [2006] 2 S.C.R. 231; 351 N.R. 201; 391 A.R. 297; 377 W.A.C. 297; 2006

SCC 37, refd to. [para. 11].
Hickey v. Hickey, [1999] 2 S.C.R. 518; 240 N.R. 312; 138 Man.R.(2d) 40; 202 W.A.C. 40,

refd to. [para. 14].
Jordan v. Jordan (2005), 260 Sask.R. 188; 2005 SKQB 129 (Fam. Div.), refd to. [para. 16].
Dartige v. Dartige, [1997] Sask.R. Uned. 207; 1997 CanLII 1100 (Q.B.), refd to. [para. 16].
O'Brien v. O'Brien, 1999 CanLII 6800 (N.W.T.S.C.), refd to. [para. 16].
C.L.E. v. B.M.R. (2010), 487 A.R. 289; 495 W.A.C. 289; 2010 ABCA 187, refd to. [para.

17].
Watson v. Watson, [2001] B.C.T.C. 1752; 2001 BCSC 1752, dist. [para. 18].
Semancik v. Saunders (2011), 307 B.C.A.C. 45; 519 W.A.C. 45; 19 B.C.L.R.(5th) 219;

2011 BCCA 264, refd to. [para. 29].
Hall v. Hall (2011), 375 Sask.R. 126; 525 W.A.C. 126; 2011 SKCA 86, refd to. [para. 30].

Counsel:
T.A. Kelly, for the appellant;
S.M. Kousonsavath, for the respondent.

This appeal was heard on January 31, 2014, by Côté, Hunt and Slatter, JJ.A., of the Alberta
Court of Appeal. The court delivered the following memorandum of judgment on February
13, 2014.

Appeal allowed.
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