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Summary:
Robinson and his company, Les productions Nilem inc., sued several parties involved in

the production and distribution of the "Robinson Sucroë" (Sucroë) television show, claiming
that  they infringed copyright  in  Robinson's  work:  "The Adventures  of  Robinson Curiosity"
(Curiosity). The defendants included Cinar Corp., Weinberg and Charest (directors and officers
of Cinar), France Animation S.A., and its chief executive officer Davin and an employee Izard. 

The Québec Superior Court, in a decision with neutral citation 2009 QCCS 3793, found
that Curiosity was an original work protected by copyright,  that the creators of Sucroë had
copied Curiosity, and that the features reproduced in Sucroë represented a substantial part of



Curiosity.  The trial  found the  defendants  liable  for  copyright  infringement.  The trial  judge
awarded damages  on a  solidary  basis  (the  equivalent  of  "joint  and several"  liability  in  the
common  law)  and  costs  of  $5,224,293;  $607,489  compensatory  damages  for  Robinson's
pecuniary losses, $1,716,804 for disgorgement of profits; $400,000 for the psychological harm
suffered by Robinson; $1,000,000 in punitive damages; and $1,500,000 for costs on a solicitor-
client basis. The defendants appealed. 

The Québec Court of Appeal, in a decision with neutral citation, 2011 QCCA 1361,
upheld  the  trial  judge's  findings  on  infringement.  It  confirmed the  trial  judge's  findings  of
personal liability for copyright infringement, except for Davin, against whom the evidence was
insufficient in its view. The Court of Appeal upheld the trial judge's award of compensatory
damages for Robinson's pecuniary losses, subject to a minor mathematical correction. It rejected
the trial judge's order for disgorgement of profits against Weinberg, Charest, and Izard because
those profits were retained by corporations. It also ordered disgorgement on a joint basis (the
equivalent  of  "several"  liability in the common law),  rather  than solidarily.  In addition,  the
Court of Appeal excluded amounts incorrectly included by the trial judge in the calculation of
profits, reducing the amount to be disgorged. The Court of Appeal held that the cap established
in the "Andrews" trilogy was applicable to the award for psychological suffering and reduced
the  award to  $121,350,  which represented 50 percent  of  the  cap's  value  at  the  date  of  the
summons. The Court of Appeal reduced the award for punitive damages from $1,000,000 to
$250,000, on the ground that punitive damages in Quebec had to be moderate, and held that
they could not be awarded on a solidary basis. It held Cinar liable for $100,000 in punitive
damages, and each of Weinberg, Charest, and Izard liable for $50,000. The Court of Appeal
held that interest and the additional indemnity (Civil Code of Québec, arts. 1618 and 1619) on
the award of compensatory damages should be computed as of July 16, 1996, and as of July 1,
2001, for the award of profits. Both the defendants and Robinson appealed.

The Supreme Court of Canada concluded that the copyright in Curiosity was infringed.
The trial judge committed no reviewable errors in finding that Sucroë reproduced a substantial
part of Curiosity. The defendants were liable for infringement. The court agreed with the Court
of Appeal that the record did not ground a finding of personal liability against Davin; however,
Weinberg, Charest and Izard were personally liable for the infringement. The Supreme Court
agreed with the Court of Appeal that profits could not be ordered disgorged on a solidary basis
under s. 35 of the Copyright Act. The court maintained the Court of Appeal's apportionment
with  respect  to  the  disgorgement  of  profits.  The  Supreme  Court,  however,  adjusted  the
calculation of profits to include profits associated with the soundtrack of Sucroë. As to the issue
of nonpecuniary damages, the Court of Appeal erred in applying the Andrews trilogy cap to
damages  that  did  not  stem from bodily  harm.  The  trial  judge  committed  no  palpable  and
overriding error in his assessment and, therefore, the Supreme Court reinstated the award of
$400,000. As to punitive damages, the Supreme Court agreed with the Court of Appeal that they
could not be awarded on a solidary basis. Further, the Court of Appeal was correct to re-assess
the quantum of damages, although it did not give sufficient weight to the gravity of the conduct
in this case. The Supreme Court awarded punitive damages of $500,000. Cinar was held liable
for two-fifths of that amount, and each of Weinberg, Charest, and Izard were liable for one-fifth.
The Supreme Court agreed with the Court of Appeal's solution with respect to the computation
of interest and the additional indemnity. In the result the defendants' appeals were dismissed and



Robinson's appeal was allowed in part.

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying - Section 3 of the Copyright Act provided that the copyright owner had the sole
right to reproduce "the work or any substantial part thereof" - The Supreme Court of
Canada stated that a substantial part of a work was a flexible notion - It was a matter of
fact and degree - Whether a part was substantial had to be decided by its quality rather
than its quantity - What constituted a substantial part was determined in relation to the
originality of the work that warranted the protection of the Copyright Act - The court
stated that as a general proposition, a substantial part of a work was a part of the work
that represented a substantial portion of the author's skill and judgment expressed therein
- See paragraphs 25 and 26.

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying - Section 3 of the Copyright Act provided that the copyright owner had the sole
right to reproduce "the work or any substantial part thereof" - The Supreme Court of
Canada stated that a substantial part of a work was not limited to the words on the page
or the brush strokes on the canvas - The Act protected authors against both literal and
non-literal  copying,  so  long as  the  copied  material  formed a  substantial  part  of  the
infringed work - See paragraph 27. 

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying - Section 3 of the Copyright Act provided that the copyright owner had the sole
right to reproduce "the work or any substantial part thereof" - The Supreme Court of
Canada stated in determining the scope of protection afforded by the Act, that there was
a  need  to  strike  an  appropriate  balance  between  giving  protection  to  the  skill  and
judgment exercised by authors in the expression of their ideas, on the one hand, and
leaving ideas and elements from the public domain free for all to draw upon, on the
other - See paragraph 28

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying - The Supreme Court of Canada stated that "The conclusion of the trial judge
that a substantial part of a plaintiff's work was copied is entitled to appellate deference.
The issue of substantiality is one of mixed fact and law. Consequently, an appellate court
should generally defer to the trial judge's findings on substantiality, unless those findings
are based on an error of law or palpable and overriding errors of fact ..." - See paragraph
30. 

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying  -  Robinson  sued  the  producers  and  distributors  of  the  "Robinson  Sucroë"
television show (the  Cinar  appellants),  claiming that  they infringed copyright  in  his



work: "The Adventures of Robinson Curiosity" (Curiosity) - The trial judge (upheld on
appeal) found that a substantial part of Curiosity was reproduced in Sucroë, giving rise
to a remedy for copyright infringement - The Cinar appellants appealed, arguing that the
trial judge failed to follow the correct approach to assessing substantiality (i.e., instead
of  a  holistic  approach,  the  judge should  have  applied  a  three  step  approach)  -  The
Supreme Court of Canada held that the trial judge did not err by failing to follow the
three-step approach advocated by the Cinar appellants - See paragraphs 33 to 37. 

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying  -  Robinson  sued  the  producers  and  distributors  of  the  "Robinson  Sucroë"
(Sucroë) television show (the Cinar appellants), claiming that they infringed copyright in
his work: "The Adventures of Robinson Curiosity" (Curiosity) - The trial judge (upheld
on appeal) found that a substantial part of Curiosity was reproduced in Sucroë, giving
rise to a remedy for copyright infringement - The Cinar appellants appealed, arguing that
the  trial  judge  focussed  almost  exclusively  on  the  similarities  between  Sucroë  and
Curiosity and failed to give sufficient weight to the significant differences between the
works - The Supreme Court of Canada held that the trial judge made no error in his
approach - See paragraphs 38 to 41. 

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying  -  Robinson  sued  the  producers  and  distributors  of  the  "Robinson  Sucroë"
(Sucroë) television show (the Cinar appellants), claiming copyright infringement in his
work: "The Adventures of Robinson Curiosity" (Curiosity) - The trial judge (upheld on
appeal) found that a substantial part of Curiosity was reproduced in Sucroë - The Cinar
appellants  appealed,  arguing that  the trial  judge erred in finding that  the features of
Curiosity reproduced in Sucroë were protected by the Copyright Act - The Supreme
Court of Canada stated that in essence, the aspects of the trial judge's reasons that the
Cinar appellants took issue with were findings of mixed fact and law - They invited the
Court to embark on a fresh assessment of the features copied from Curiosity - The court
declined to do so - The Cinar appellants failed to demonstrate palpable or overriding
errors in the trial judge's findings on substantiality - See paragraphs 42 to 47. 

Copyright - Topic 4405
Infringement  of  copyright  -  General  principles  -  Substantial  similarity  or  substantial
copying  -  Robinson  sued  the  producers  and  distributors  of  the  "Robinson  Sucroë"
(Sucroë) television show (the Cinar appellants), claiming copyright infringement in his
work: "The Adventures of Robinson Curiosity" (Curiosity) - The trial judge (upheld on
appeal) found that a substantial part of Curiosity was reproduced in Sucroë - The Cinar
appellants  appealed,  arguing  that  the  trial  judge  erred  in  basing  his  findings  of
substantial  reproduction on inadmissible  expert  evidence  of  a  semiologist  respecting
latent  similarities  in  the  two works  -  The  Supreme Court  of  Canada did  not  err  in
admitting the expert evidence - See paragraphs 48 to 56. 

Copyright - Topic 4406.1



Infringement  of  copyright  -  General  principles  -  Parties  liable  -  Company  officer,
director, etc. - The Supreme Court of Canada stated that "For a director and/or officer to
be held  liable  for  his  or  her  company's  infringement  of  a  copyright,  'there  must  be
circumstances from which it is reasonable to conclude that the purpose of the director or
officer was not the direction of the manufacturing and selling activity of the company in
the ordinary course of his relationship to it but the deliberate, wilful and knowing pursuit
of  a  course  of  conduct  that  was  likely  to  constitute  infringement  or  reflected  an
indifference to the risk of it' ..." - See paragraph 60.

Copyright - Topic 4406.1
Infringement  of  copyright  -  General  principles  -  Parties  liable  -  Company  officer,
director, etc. - Robinson sued the producers and distributors of the "Robinson Sucroë"
(Sucroë) television show, including Cinar Corp., claiming copyright infringement in his
work: "The Adventures of Robinson Curiosity" - The trial judge found that Cinar Corp.
had infringed Robinson's copyright and held Weinberg and his late wife Charest, who
were  directors  and  officers  of  Cinar,  personally  liable  since  they  deliberately  and
knowingly  engaged  in  the  infringement  -  Weinberg  and  Charest's  estate  appealed,
arguing  that  Robinson  failed  to  establish  on  a  balance  of  probabilities  that  he  and
Charest knowingly engaged in copyright infringement, contending that they had little
direct involvement in the creative process of Sucroë - The Supreme Court of Canada
held that the findings of personal liability were supported by the evidence and should not
be set aside - See paragraphs 58 to 61. 

Copyright - Topic 4406.1
Infringement  of  copyright  -  General  principles  -  Parties  liable  -  Company  officer,
director,  etc.  -  Robinson  sued  the  producers  and  distributors  of  a  television  show,
including Finance Animation S.A.,  alleging copyright  infringement  -  The trial  judge
held  Davin,  the  chief  executive  officer  of  France  Animation,  personally  liable  for
copyright infringement - The judge established Davin's liability by presumption, i.e. by
the inductive process of inferring an unknown fact (Davin's personal participation in
copyright infringement) from known facts (Davin's hierarchical position within France
Animation and his participation in other fraudulent schemes) - The Supreme Court of
Canada held that the evidence relied upon by the trial judge did not support a serious,
precise  and  concordant  presumption  that  Davin  was  personally,  deliberately  and
knowingly involved in the copying of Robinson's work - The trial judge erroneously
relied  on circumstantial  evidence and Davin's  position in  the  corporate  hierarchy to
establish personal participation involvement - The finding of personal liability was not
supported by the evidence - See paragraphs 62 to 64.

Copyright - Topic 4406.1
Infringement  of  copyright  -  General  principles  -  Parties  liable  -  Company  officer,
director,  etc.  -  The Supreme Court of Canada stated that an officer of a corporation
cannot be held personally liable for copyright infringement merely on the basis of his
hierarchical status as officer - See paragraph 64.

Copyright - Topic 4483



Infringement of copyright - Acts constituting - Copying television program - [See fifth,
sixth, seventh and eighth Copyright - Topic 4405].

Copyright - Topic 4487
Infringement of copyright - Acts constituting - Music - [See second Copyright - Topic
4585].

Copyright - Topic 4585
Infringement of copyright - Remedies - Accounting of profits - The Supreme Court of
Canada stated that "Section 35 of the Copyright Act provides that a defendant can be
ordered to 'disgorge its profit to the extent that such profit is caused by the infringement.
The requirement for a [causal] link between infringement and profit may require that the
profit  be apportioned between that which is attributable to the infringement and that
which is not' ... The onus is on the infringer to 'satisfactorily separate non-infringing
from infringing activities' ... In some cases, 'an infringer may so interweave the right-
holder's work with its own as to make separation impossible' ... The apportionment of
profits  between infringing and non-infringing components  of  a work is  essentially a
factual determination which is subject to judicial discretion ... An appellate court may
only disturb the trial  judge's findings on apportionment if  there are errors of law or
palpable and overriding errors of fact ..." - See paragraphs 77 and 78.

Copyright - Topic 4585
Infringement  of  copyright  -  Remedies  -  Accounting  of  profits  -  Robinson  sued  the
producers and distributors of the "Robinson Sucroë" (Sucroë) television show, claiming
copyright infringement in his work - The trial judge allowed the action and awarded
disgorgement of the profits made by the infringers, including for the Sucroë soundtrack,
holding that the music revenues could not be disassociated from the overall work - The
Court  of  Appeal  excluded  profits  from  the  soundtrack,  relying  on  a  "differential
approach" (i.e., by asking what profits would have been generated if the soundtrack had
been commercialized as a separate product, independently of the infringing material) -
Robinson appealed - The Supreme Court of Canada held that the appeal court erred in
interfering  with  the  trial  judge's  conclusion  that  the  profits  stemming  from  the
soundtrack could not be dissociated from the profits derived from the infringing material
- See paragraphs 76 to 80.

Copyright - Topic 4585
Infringement  of  copyright  -  Remedies  -  Accounting  of  profits  -  Robinson  sued  the
producers and distributors of the "Robinson Sucroë" television show, claiming copyright
infringement in his work - The trial judge allowed the action and awarded disgorgement
of the profits made by the infringers, on a solidary basis (the equivalent of joint and
several liability in the common law) - The Court of Appeal ordered disgorgement on a
joint basis (the equivalent of several liability in the common law) rather than solidarily -
The  Supreme  Court  of  Canada  agreed  with  the  Court  of  Appeal,  holding  that
disgorgement  of  profits  under  s.  35  could  not  be  awarded  on  a  solidary  basis  -
Disgorgement had to be ordered on a joint basis - See paragraphs 85 to 89.



Copyright - Topic 4585
Infringement of copyright - Remedies - Accounting of profits - The Supreme Court of
Canada  stated  that  "Section  35  of  the  Copyright  Act  provides  a  dual  remedy  for
copyright infringement: damages for the plaintiff's losses and disgorgement of the profits
retained by the defendant. Disgorgement of profits under s. 35 is designed mainly to
prevent  unjust  enrichment,  although  it  can  also  serve  a  secondary  purpose  of
deterrence ... It is not intended to compensate the plaintiff. This remedy is not subject to
the  principles  that  govern  general  damages  awarded  under  Quebec's  law  of  extra-
contractual  liability,  whose  aim  is  compensatory.  Consequently,  solidarity  of  profits
ordered disgorged under s. 35 of the Copyright Act cannot be inferred from art. 1526 of
the CCQ [Civil Code of Québec], which makes co-authors of a fault solidarily liable for
the 'obligation to make  reparation for injury caused to another'" - See paragraph 86.

Copyright - Topic 4586
Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded nonpecuniary damages of $400,000 for
psychological suffering - The Court of Appeal reduced the award to $121,350, holding
that because Robinson's physical symptoms of shock and depression stemmed from a
bodily  injury,  the  trial  judge should have applied the cap on nonpecuniary damages
established by the "Andrews" trilogy -  The Supreme Court  of  Canada held that  the
appeal court erred in applying the Andrews cap - The Supreme Court declined to extend
the  scope  of  the  application  of  the  Andrews  cap  beyond  nonpecuniary  damages
stemming from bodily injury (i.e., the cap did not apply in copyright infringement cases)
-  Further,  the  court  did  not  agree  that  Robinson's  nonpecuniary  damages  could  be
characterized as stemming from bodily injury (Civil Code of Québec, art. 1607) - See
paragraphs 93 to 103. 

Copyright - Topic 4586
Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded nonpecuniary damages of $400,000 for
psychological suffering - The infringers appealed, claiming that the trial judge made a
palpable and overriding error in awarding a grossly disproportionate amount under this
head  of  damages  -  The  Supreme Court  of  Canada  agreed  with  the  trial  judge  that
Robinson's  nonpecuniary  damages  were  analogous  to  those  claimed  by  a  victim of
defamation - The product of Robinson's artistic exertions was taken from him and the
integrity  of  his  personal  creative  process  was  violated,  causing  deep  psychological
suffering - Those harms were similar to those suffered by a victim of defamation - The
trial judge had the advantage of observing Robinson in court over a long period of time
and was well placed to conduct a personalized evaluation of his nonpecuniary damages -
He made no palpable and overriding error in his assessment of Robinson's nonpecuniary
damages - See paragraphs 104 to 109. 

Copyright - Topic 4586



Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The action was allowed and punitive damages were awarded - The award was reduced
on appeal - Robinson appealed - The Supreme Court of Canada discussed the statutory
basis  for  an  award  of  punitive  damages  in  these  circumstances  -  Section  49  of  the
Charter of Human Rights and Freedoms (Que.) provided for punitive damages where
there was an unlawful and intentional interference with any of the rights and freedoms
recognized by the Charter - Such was the case here - Copyright infringement was a
violation of s.  6 of the Charter - Also, the infringement of copyright interfered with
Robinson's personal rights to inviolability and to dignity (Charter, ss. 1 and 4) - See
paragraphs 113 to 117.

Copyright - Topic 4586
Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show (Cinar, Weinberg, Charest, Davin,
France Animation S.A. and its employee Izard), alleging copyright infringement - The
action was allowed and punitive damages were awarded against all six defendants - The
Court  of  Appeal  held  that  only  Cinar,  Weinberg,  Charest  and  Izard  were  liable  for
punitive damages - The Supreme Court of Canada agreed - Those four intentionally
interfered with Robinson's protected rights and freedoms (Charter of Human Rights and
Freedoms  (Que.),  s.  49)  -  Davin  had  no  knowledge  of  the  actions  resulting  in  the
interference with Robinson's Charter rights - Nor could France Animation be said to
have engaged in an intentional interference with Robinson's rights because of Izard's (its
employee's) infringing activities - See paragraphs 118 and 119.

Copyright - Topic 4586
Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded $1,000,000 in punitive damages on a
solidary basis (the equivalent of "joint and several" liability in the common law) - The
Court  of  Appeal  reduced  the  award  to  $250,000  and  apportioned  jointly  with  one
infringer being liable for two-fifths and each of the other three liable for one fifth - The
Supreme Court of Canada held punitive damages could not be awarded on a solidary
basis under the Charter of Human Rights And Freedoms (Que.) - Article 1526 of the
Civil Code of Québec (CCQ) did not provide a basis for awarding punitive damages on
a solidary basis under the Charter - To award punitive damages on a solidary basis was
also inconsistent with the principles set out in art. 1621 of the CCQ - See paragraphs 120
to 132.

Copyright - Topic 4586
Infringement of copyright - Remedies - Damages - Robinson sued the producers and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial  judge allowed the action and awarded $1,000,000 in punitive damages for
intentional interference with several of Robinson's rights under the Charter of Human
Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -  Robinson
appealed -  The Supreme Court  of  Canada held that  the  appeal  court  was  correct  to



reassess the trial judge's award of damages because he considered factors that were not
relevant to the assessment and did not give sufficient weight to the substantial amounts
awarded  under  other  heads  of  damages  -  However,  the  appeal  court  gave  too  little
weight to the gravity of the infringers' conduct and deterrence - The court increased the
award  to  $500,000  -  The  court  affirmed  an  apportionment  of  the  award  two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142. 

Damage Awards - Topic 2024
Exemplary  or  punitive  damages  -  Intentional  violation of  human rights  -  [See  sixth
Copyright - Topic 4586].

Damage Awards - Topic 2030.1
Exemplary  or  punitive  damages  -  Copyright  infringement  -  [See  fifth  and  sixth
Copyright - Topic 4586].

Damage Awards - Topic 2423
Intellectual  property  -  Copyright  infringement  -  [See  first,  second,  fifth  and  sixth
Copyright - Topic 4586].

Damages - Topic 1296
Exemplary or punitive damages - General - [See third and fifth Copyright - Topic 4586
and Practice - Topic 8802].

Damages - Topic 1333
Exemplary or punitive damages - Copyright infringement - [See third, fourth, fifth and
sixth Copyright - Topic 4586].

Damages - Topic 1339
Exemplary  or  punitive  damages  -  Apportionment  of  award  -  [See  fifth  and  sixth
Copyright - Topic 4586].

Damages - Topic 1501 
General damages - General principles - General - The Supreme Court of Canada stated
that  "In  Quebec,  the  quantum  of  nonpecuniary  damages  is  generally  assessed  by
combining a conceptual approach, a personal approach, and a functional approach ... The
conceptual  approach  measures  loss  'based  on  an  appreciation  of  the  objective
seriousness of the injury' ... The personal approach 'seeks to evaluate, from a subjective
point of view, the pain and inconvenience resulting from the injuries suffered by the
victim' ... The functional approach seeks to calculate the cost of measures that could
provide solace to the victim ... These approaches 'apply jointly, and thereby encourage a
personalized evaluation' of nonpecuniary damages ..." - See paragraph 80.

Damages - Topic 1501 
General damages - General principles -  General (incl.  cap or ceiling on) -  [See first
Copyright - Topic 4586].



Evidence - Topic 7002
Opinion evidence - Expert evidence - General - Acceptance, rejection and weight to be
given to expert opinion - [See eighth Copyright - Topic 4405].

Interest - Topic 5008
Interest as damages (prejudgment interest) - General principles - Prejudgment interest -
Entitlement - Robinson sued the producers and distributors of the "Robinson Sucroë"
(Sucroë) television show, claiming copyright infringement in his work - The trial judge
allowed the action and ordered disgorgement of the profits - The judge applied interest
and the additional indemnity (Civil Code of Québec, arts. 1618 and 1619) to the award
of profits from the date of the letter of demand (i.e., December 5, 1995) - The Court of
Appeal held that  the trial  judge's approach amounted to imposing interest  on profits
before they were earned and adopted a date approximately at the halfway point of the
period during which Sucroë generated revenue (i.e., July 1, 2001) - The Supreme Court
of Canada held that the appeal court's solution was fair in the circumstances of this case
- The parties ordered to disgorge profits should not pay interest from a date clearly prior
to the period during which the bulk of the profits were earned - See paragraphs 90 to 92.

Practice - Topic 8800.1 
Appeals - General principles - Duty of appellate court regarding findings of mixed law
and fact by a trial judge - [See fourth Copyright - Topic 4405].

Practice - Topic 8802 
Appeals - General principles - Duty of appellate court regarding damage awards by a
trial judge - The Supreme Court of Canada stated that in Richard v. Time Inc. (SCC
2012), the court  held that "an appellate court  may only interfere with a trial  judge's
assessment of punitive damages (1) if there is an error of law; or (2) if the amount is not
rationally  connected  to  the  purposes  for  which  the  damages  are  awarded,  namely
prevention, deterrence (both specific and general), and denunciation ..." - See paragraph
134.

Quebec Obligations - Topic 3746
Modalities  of  obligations  -  Joint  and  several  obligations  -  General  -  Copyright
infringement (incl. profits) - [See third and fourth Copyright - Topic 4585].

Quebec Obligations - Topic 3747
Modalities of obligations - Joint and several obligations - General - Punitive damages -
[See fifth and sixth Copyright - Topic 4586].

Quebec Obligations - Topic 5352 
Breach of obligations - Damages - Interest and additional indemnity - When available -
[See Interest - Topic 5008].

Quebec Responsibility - Topic 2678
Damages - Damages for personal injury - Nonpecuniary damages - General - [See first



Copyright - Topic 4586 and first Damages - Topic 1501].

Quebec Responsibility - Topic 2765
Damages - Moral damages - Psychological harm and suffering - Awards - General - [See
second Copyright - Topic 4586].

Quebec Responsibility - Topic 3401 
Damages - Punitive or exemplary damages - Entitlement - General - The Supreme Court
of Canada noted that in Quebec, punitive damages could only be awarded where they
were provided for by a specific enabling enactment (Civil Code of Québec, art. 1621) -
The court also noted that s. 49 of the Charter of Human Rights and Freedoms (Que.)
provided  that  punitive  damages  could  be  awarded  if  there  was  an  unlawful  and
intentional interference with any of the rights and freedoms that the Charter recognized -
See paragraphs 113 and 114. 

Quebec Responsibility - Topic 3401 
Damages - Punitive or exemplary damages - Entitlement - General - [See third, fourth,
fifth and sixth Copyright - Topic 4586].

Quebec Responsibility - Topic 3415 
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - The Supreme Court of Canada, in discussing
liability for punitive damages, stated that "In order to establish that an employer shares
its employee's intent to interfere with Charter rights, there must be evidence of factors
such as '[o]rders given by the employer, knowledge of or failure to prohibit the unlawful
acts,  failure  to  order  that  the  acts  cease',  or  the  employee's  relatively  elevated
hierarchical position within the organization ..." - See paragraph 120.

Quebec Responsibility - Topic 3415 
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - [See third, fifth and sixth  Copyright - Topic
4586 and first Quebec Responsibility - Topic 3401]. 
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Order accordingly.

Editor: Elizabeth M.A. Turgeon

Copyright - Topic 4483
Infringement of copyright - Acts constituting - Copying television program - Robinson
sued the producers and distributors of the "Robinson Sucroë" (Sucroë) television show
(the  Cinar  appellants),  claiming  that  they  infringed  copyright  in  his  work:  "The
Adventures  of  Robinson Curiosity"  (Curiosity)  -  The trial  judge (upheld  on appeal)
found that a substantial part of Curiosity was reproduced in Sucroë, giving rise to a
remedy for copyright infringement - The Cinar appellants appealed, arguing that the trial
judge failed to follow the correct approach to assessing substantiality (i.e., instead of a
holistic approach, the judge should have applied a three step approach) - The Supreme
Court of Canada held that the trial judge did not err by failing to follow the three-step
approach advocated by the Cinar appellants - See paragraphs 33 to 37.

Copyright - Topic 4483
Infringement of copyright - Acts constituting - Copying television program - Robinson
sued the producers and distributors of the "Robinson Sucroë" (Sucroë) television show
(the  Cinar  appellants),  claiming  that  they  infringed  copyright  in  his  work:  "The
Adventures  of  Robinson Curiosity"  (Curiosity)  -  The trial  judge (upheld  on appeal)
found that a substantial part of Curiosity was reproduced in Sucroë, giving rise to a
remedy for copyright infringement - The Cinar appellants appealed, arguing that the trial
judge focussed almost exclusively on the similarities between Sucroë and Curiosity and
failed to give sufficient weight to the significant differences between the works - The
Supreme Court of Canada held that the trial judge made no error in his approach - See
paragraphs 38 to 41.

Copyright - Topic 4483
Infringement of copyright - Acts constituting - Copying television program - Robinson
sued the producers and distributors of the "Robinson Sucroë" (Sucroë) television show
(the Cinar appellants), claiming copyright infringement in his work: "The Adventures of
Robinson  Curiosity"  (Curiosity)  -  The  trial  judge  (upheld  on  appeal)  found  that  a
substantial part of Curiosity was reproduced in Sucroë - The Cinar appellants appealed,
arguing that the trial judge erred in finding that the features of Curiosity reproduced in



Sucroë were protected by the Copyright Act - The Supreme Court of Canada stated that
in essence, the aspects of the trial judge's reasons that the Cinar appellants took issue
with were findings of mixed fact and law - They invited the Court to embark on a fresh
assessment of the features copied from Curiosity - The court declined to do so - The
Cinar appellants failed to demonstrate palpable or overriding errors in the trial judge's
findings on substantiality - See paragraphs 42 to 47.

Copyright - Topic 4483
Infringement of copyright - Acts constituting - Copying television program - Robinson
sued the producers and distributors of the "Robinson Sucroë" (Sucroë) television show
(the Cinar appellants), claiming copyright infringement in his work: "The Adventures of
Robinson  Curiosity"  (Curiosity)  -  The  trial  judge  (upheld  on  appeal)  found  that  a
substantial part of Curiosity was reproduced in Sucroë - The Cinar appellants appealed,
arguing that the trial judge erred in basing his findings of substantial reproduction on
inadmissible expert evidence of a semiologist respecting latent similarities in the two
works - The Supreme Court of Canada did not err in admitting the expert evidence - See
paragraphs 48 to 56.

Copyright - Topic 4487
Infringement of copyright - Acts constituting - Music - Robinson sued the producers and
distributors  of  the  "Robinson  Sucroë"  (Sucroë)  television  show,  claiming  copyright
infringement in his work - The trial judge allowed the action and awarded disgorgement
of the profits made by the infringers, including for the Sucroë soundtrack, holding that
the music revenues could not be disassociated from the overall work - The Court of
Appeal excluded profits from the soundtrack, relying on a "differential approach" (i.e.,
by  asking  what  profits  would  have  been  generated  if  the  soundtrack  had  been
commercialized  as  a  separate  product,  independently  of  the  infringing  material)  -
Robinson appealed - The Supreme Court of Canada held that the appeal court erred in
interfering  with  the  trial  judge's  conclusion  that  the  profits  stemming  from  the
soundtrack could not be dissociated from the profits derived from the infringing material
- See paragraphs 76 to 80.

Damage Awards - Topic 2024
Exemplary or punitive damages - Intentional violation of human rights - Robinson sued
the  producers  and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging
copyright infringement - The trial judge allowed the action and awarded $1,000,000 in
punitive damages for intentional interference with several of Robinson's rights under the
Charter of Human Rights (Que.) - The Court of Appeal reduced the award to $250,000 -
Robinson appealed -  The Supreme Court  of  Canada held  that  the  appeal  court  was
correct to reassess the trial judge's award of damages because he considered factors that
were not relevant to the assessment and did not give sufficient weight to the substantial
amounts awarded under other heads of damages - However, the appeal court gave too
little weight to the gravity of the infringers' conduct and deterrence - The court increased
the award to $500,000 - The court affirmed an apportionment of the award two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.



Damage Awards - Topic 2030.1
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging  copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages  on  a  solidary  basis  (the  equivalent  of  "joint  and  several"  liability  in  the
common law) - The Court of Appeal reduced the award to $250,000 and apportioned
jointly with one infringer being liable for two-fifths and each of the other three liable for
one fifth - The Supreme Court of Canada held punitive damages could not be awarded
on a solidary basis under the Charter of Human Rights And Freedoms (Que.) - Article
1526 of the Civil Code of Québec (CCQ) did not provide a basis for awarding punitive
damages  on  a  solidary  basis  under  the  Charter  -  To  award  punitive  damages  on  a
solidary basis was also inconsistent with the principles set out in art. 1621 of the CCQ -
See paragraphs 120 to 132.

Damage Awards - Topic 2030.1
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging  copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages for intentional interference with several of Robinson's rights under the Charter
of  Human  Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -
Robinson appealed -  The Supreme Court  of  Canada held  that  the  appeal  court  was
correct to reassess the trial judge's award of damages because he considered factors that
were not relevant to the assessment and did not give sufficient weight to the substantial
amounts awarded under other heads of damages - However, the appeal court gave too
little weight to the gravity of the infringers' conduct and deterrence - The court increased
the award to $500,000 - The court affirmed an apportionment of the award two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.

Damage Awards - Topic 2423
Intellectual  property  -  Copyright  infringement  -  Robinson  sued  the  producers  and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded nonpecuniary damages of $400,000 for
psychological suffering - The Court of Appeal reduced the award to $121,350, holding
that because Robinson's physical symptoms of shock and depression stemmed from a
bodily  injury,  the  trial  judge should have applied the cap on nonpecuniary damages
established by the "Andrews" trilogy -  The Supreme Court  of  Canada held that  the
appeal court erred in applying the Andrews cap - The Supreme Court declined to extend
the  scope  of  the  application  of  the  Andrews  cap  beyond  nonpecuniary  damages
stemming from bodily injury (i.e., the cap did not apply in copyright infringement cases)
-  Further,  the  court  did  not  agree  that  Robinson's  nonpecuniary  damages  could  be
characterized as stemming from bodily injury (Civil Code of Québec, art. 1607) - See
paragraphs 93 to 103.

Damage Awards - Topic 2423



Intellectual  property  -  Copyright  infringement  -  Robinson  sued  the  producers  and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded nonpecuniary damages of $400,000 for
psychological suffering - The infringers appealed, claiming that the trial judge made a
palpable and overriding error in awarding a grossly disproportionate amount under this
head  of  damages  -  The  Supreme Court  of  Canada  agreed  with  the  trial  judge  that
Robinson's  nonpecuniary  damages  were  analogous  to  those  claimed  by  a  victim of
defamation - The product of Robinson's artistic exertions was taken from him and the
integrity  of  his  personal  creative  process  was  violated,  causing  deep  psychological
suffering - Those harms were similar to those suffered by a victim of defamation - The
trial judge had the advantage of observing Robinson in court over a long period of time
and was well placed to conduct a personalized evaluation of his nonpecuniary damages -
He made no palpable and overriding error in his assessment of Robinson's nonpecuniary
damages - See paragraphs 104 to 109.

Damage Awards - Topic 2423
Intellectual  property  -  Copyright  infringement  -  Robinson  sued  the  producers  and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded $1,000,000 in punitive damages on a
solidary basis (the equivalent of "joint and several" liability in the common law) - The
Court  of  Appeal  reduced  the  award  to  $250,000  and  apportioned  jointly  with  one
infringer being liable for two-fifths and each of the other three liable for one fifth - The
Supreme Court of Canada held punitive damages could not be awarded on a solidary
basis under the Charter of Human Rights And Freedoms (Que.) - Article 1526 of the
Civil Code of Québec (CCQ) did not provide a basis for awarding punitive damages on
a solidary basis under the Charter - To award punitive damages on a solidary basis was
also inconsistent with the principles set out in art. 1621 of the CCQ - See paragraphs 120
to 132.

Damage Awards - Topic 2423
Intellectual  property  -  Copyright  infringement  -  Robinson  sued  the  producers  and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial  judge allowed the action and awarded $1,000,000 in punitive damages for
intentional interference with several of Robinson's rights under the Charter of Human
Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -  Robinson
appealed -  The Supreme Court  of  Canada held that  the  appeal  court  was  correct  to
reassess the trial judge's award of damages because he considered factors that were not
relevant to the assessment and did not give sufficient weight to the substantial amounts
awarded  under  other  heads  of  damages  -  However,  the  appeal  court  gave  too  little
weight to the gravity of the infringers' conduct and deterrence - The court increased the
award  to  $500,000  -  The  court  affirmed  an  apportionment  of  the  award  two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.

Damages - Topic 1296
Exemplary  or  punitive  damages  -  General  -  Robinson  sued  the  producers  and



distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The action was allowed and punitive damages were awarded - The award was reduced
on appeal - Robinson appealed - The Supreme Court of Canada discussed the statutory
basis  for  an  award  of  punitive  damages  in  these  circumstances  -  Section  49  of  the
Charter of Human Rights and Freedoms (Que.) provided for punitive damages where
there was an unlawful and intentional interference with any of the rights and freedoms
recognized by the Charter - Such was the case here - Copyright infringement was a
violation of s.  6 of the Charter - Also, the infringement of copyright interfered with
Robinson's personal rights to inviolability and to dignity (Charter, ss. 1 and 4) - See
paragraphs 113 to 117.

Damages - Topic 1296
Exemplary  or  punitive  damages  -  General  -  Robinson  sued  the  producers  and
distributors of the "Robinson Sucroë" television show, alleging copyright infringement -
The trial judge allowed the action and awarded $1,000,000 in punitive damages on a
solidary basis (the equivalent of "joint and several" liability in the common law) - The
Court  of  Appeal  reduced  the  award  to  $250,000  and  apportioned  jointly  with  one
infringer being liable for two-fifths and each of the other three liable for one fifth - The
Supreme Court of Canada held punitive damages could not be awarded on a solidary
basis under the Charter of Human Rights And Freedoms (Que.) - Article 1526 of the
Civil Code of Québec (CCQ) did not provide a basis for awarding punitive damages on
a solidary basis under the Charter - To award punitive damages on a solidary basis was
also inconsistent with the principles set out in art. 1621 of the CCQ - See paragraphs 120
to 132.

Damages - Topic 1296
Exemplary or punitive damages - General - The Supreme Court of Canada stated that in
Richard v.  Time Inc.  (SCC 2012),  the  court  held that  "an appellate  court  may only
interfere with a trial judge's assessment of punitive damages (1) if there is an error of
law;  or  (2)  if  the amount  is  not  rationally  connected to  the purposes  for  which the
damages are awarded, namely prevention, deterrence (both specific and general), and
denunciation ..." - See paragraph 134.

Damages - Topic 1333
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging  copyright
infringement - The action was allowed and punitive damages were awarded - The award
was reduced on appeal - Robinson appealed - The Supreme Court of Canada discussed
the statutory basis for an award of punitive damages in these circumstances - Section 49
of the Charter of Human Rights and Freedoms (Que.) provided for punitive damages
where there was an unlawful and intentional interference with any of the rights and
freedoms recognized by the Charter - Such was the case here - Copyright infringement
was a violation of s. 6 of the Charter - Also, the infringement of copyright interfered
with Robinson's personal rights to inviolability and to dignity (Charter, ss. 1 and 4) - See
paragraphs 113 to 117.



Damages - Topic 1333
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and distributors of the "Robinson Sucroë" television show (Cinar, Weinberg, Charest,
Davin, France Animation S.A. and its employee Izard), alleging copyright infringement
- The action was allowed and punitive damages were awarded against all six defendants
- The Court of Appeal held that only Cinar, Weinberg, Charest and Izard were liable for
punitive damages - The Supreme Court of Canada agreed - Those four intentionally
interfered with Robinson's protected rights and freedoms (Charter of Human Rights and
Freedoms  (Que.),  s.  49)  -  Davin  had  no  knowledge  of  the  actions  resulting  in  the
interference with Robinson's Charter rights - Nor could France Animation be said to
have engaged in an intentional interference with Robinson's rights because of Izard's (its
employee's) infringing activities - See paragraphs 118 and 119.

Damages - Topic 1333
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging  copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages  on  a  solidary  basis  (the  equivalent  of  "joint  and  several"  liability  in  the
common law) - The Court of Appeal reduced the award to $250,000 and apportioned
jointly with one infringer being liable for two-fifths and each of the other three liable for
one fifth - The Supreme Court of Canada held punitive damages could not be awarded
on a solidary basis under the Charter of Human Rights And Freedoms (Que.) - Article
1526 of the Civil Code of Québec (CCQ) did not provide a basis for awarding punitive
damages  on  a  solidary  basis  under  the  Charter  -  To  award  punitive  damages  on  a
solidary basis was also inconsistent with the principles set out in art. 1621 of the CCQ -
See paragraphs 120 to 132.

Damages - Topic 1333
Exemplary or punitive damages - Copyright infringement - Robinson sued the producers
and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging  copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages for intentional interference with several of Robinson's rights under the Charter
of  Human  Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -
Robinson appealed -  The Supreme Court  of  Canada held  that  the  appeal  court  was
correct to reassess the trial judge's award of damages because he considered factors that
were not relevant to the assessment and did not give sufficient weight to the substantial
amounts awarded under other heads of damages - However, the appeal court gave too
little weight to the gravity of the infringers' conduct and deterrence - The court increased
the award to $500,000 - The court affirmed an apportionment of the award two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.

Damages - Topic 1339
Exemplary  or  punitive  damages  -  Apportionment  of  award  -  Robinson  sued  the
producers and distributors of the "Robinson Sucroë" television show, alleging copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive



damages  on  a  solidary  basis  (the  equivalent  of  "joint  and  several"  liability  in  the
common law) - The Court of Appeal reduced the award to $250,000 and apportioned
jointly with one infringer being liable for two-fifths and each of the other three liable for
one fifth - The Supreme Court of Canada held punitive damages could not be awarded
on a solidary basis under the Charter of Human Rights And Freedoms (Que.) - Article
1526 of the Civil Code of Québec (CCQ) did not provide a basis for awarding punitive
damages  on  a  solidary  basis  under  the  Charter  -  To  award  punitive  damages  on  a
solidary basis was also inconsistent with the principles set out in art. 1621 of the CCQ -
See paragraphs 120 to 132.

Damages - Topic 1339
Exemplary  or  punitive  damages  -  Apportionment  of  award  -  Robinson  sued  the
producers and distributors of the "Robinson Sucroë" television show, alleging copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages for intentional interference with several of Robinson's rights under the Charter
of  Human  Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -
Robinson appealed -  The Supreme Court  of  Canada held  that  the  appeal  court  was
correct to reassess the trial judge's award of damages because he considered factors that
were not relevant to the assessment and did not give sufficient weight to the substantial
amounts awarded under other heads of damages - However, the appeal court gave too
little weight to the gravity of the infringers' conduct and deterrence - The court increased
the award to $500,000 - The court affirmed an apportionment of the award two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.

Damages - Topic 1501
General damages - General principles - General (incl. cap or ceiling on) - Robinson sued
the  producers  and  distributors  of  the  "Robinson  Sucroë"  television  show,  alleging
copyright infringement - The trial judge allowed the action and awarded nonpecuniary
damages of $400,000 for psychological suffering - The Court of Appeal reduced the
award to $121,350, holding that because Robinson's physical symptoms of shock and
depression stemmed from a bodily injury, the trial judge should have applied the cap on
nonpecuniary damages established by the "Andrews" trilogy - The Supreme Court of
Canada held that the appeal court erred in applying the Andrews cap - The Supreme
Court  declined  to  extend  the  scope  of  the  application  of  the  Andrews  cap  beyond
nonpecuniary  damages  stemming  from bodily  injury  (i.e.,  the  cap  did  not  apply  in
copyright  infringement  cases)  -  Further,  the  court  did  not  agree  that  Robinson's
nonpecuniary damages could be characterized as stemming from bodily injury (Civil
Code of Québec, art. 1607) - See paragraphs 93 to 103.

Evidence - Topic 7002
Opinion evidence - Expert evidence - General - Acceptance, rejection and weight to be
given to expert opinion - Robinson sued the producers and distributors of the "Robinson
Sucroë"  (Sucroë)  television  show  (the  Cinar  appellants),  claiming  copyright
infringement in his work: "The Adventures of Robinson Curiosity" (Curiosity) - The
trial judge (upheld on appeal) found that a substantial part of Curiosity was reproduced



in Sucroë - The Cinar appellants appealed, arguing that the trial judge erred in basing his
findings of substantial reproduction on inadmissible expert evidence of a semiologist
respecting latent similarities in the two works - The Supreme Court of Canada did not
err in admitting the expert evidence - See paragraphs 48 to 56.

Practice - Topic 8800.1
Appeals - General principles - Duty of appellate court regarding findings of mixed law
and fact by a trial judge - The Supreme Court of Canada stated that "The conclusion of
the  trial  judge that  a  substantial  part  of  a  plaintiff's  work  was  copied  is  entitled  to
appellate  deference.  The  issue  of  substantiality  is  one  of  mixed  fact  and  law.
Consequently, an appellate court should generally defer to the trial judge's findings on
substantiality,  unless  those  findings  are  based  on  an  error  of  law  or  palpable  and
overriding errors of fact ..." - See paragraph 30.

Quebec Obligations - Topic 3746
Modalities  of  obligations  -  Joint  and  several  obligations  -  General  -  Copyright
infringement  (incl.  profits)  -  Robinson  sued  the  producers  and  distributors  of  the
"Robinson Sucroë" television show, claiming copyright infringement in his work - The
trial  judge allowed the action and awarded disgorgement of the profits  made by the
infringers, on a solidary basis (the equivalent of joint and several liability in the common
law) - The Court of Appeal ordered disgorgement on a joint basis (the equivalent of
several  liability  in  the  common law)  rather  than solidarily  -  The Supreme Court  of
Canada agreed with the Court of Appeal, holding that disgorgement of profits under s.
35 could not be awarded on a solidary basis - Disgorgement had to be ordered on a joint
basis - See paragraphs 85 to 89.

Quebec Obligations - Topic 3746
Modalities  of  obligations  -  Joint  and  several  obligations  -  General  -  Copyright
infringement (incl. profits) - The Supreme Court of Canada stated that "Section 35 of the
Copyright  Act  provides  a  dual  remedy for  copyright  infringement:  damages  for  the
plaintiff's  losses  and  disgorgement  of  the  profits  retained  by  the  defendant.
Disgorgement of profits under s. 35 is designed mainly to prevent unjust enrichment,
although it  can also serve a secondary purpose of deterrence ...  It  is not intended to
compensate the plaintiff. This remedy is not subject to the principles that govern general
damages  awarded  under  Quebec's  law  of  extra-contractual  liability,  whose  aim  is
compensatory. Consequently, solidarity of profits ordered disgorged under s. 35 of the
Copyright Act cannot be inferred from art. 1526 of the CCQ [Civil Code of Québec],
which makes co-authors of a fault solidarily liable for the 'obligation to make reparation
for injury caused to another'" - See paragraph 86.

Quebec Obligations - Topic 3747
Modalities of obligations - Joint and several obligations - General - Punitive damages -
Robinson sued the producers and distributors of the "Robinson Sucroë" television show,
alleging  copyright  infringement  -  The  trial  judge  allowed  the  action  and  awarded
$1,000,000 in punitive damages on a solidary basis (the equivalent of "joint and several"
liability in the common law) - The Court of Appeal reduced the award to $250,000 and



apportioned jointly with one infringer being liable for two-fifths and each of the other
three liable for one fifth - The Supreme Court of Canada held punitive damages could
not be awarded on a solidary basis under the Charter of Human Rights And Freedoms
(Que.) - Article 1526 of the Civil Code of Québec (CCQ) did not provide a basis for
awarding punitive damages on a solidary basis under the Charter - To award punitive
damages on a solidary basis was also inconsistent with the principles set out in art. 1621
of the CCQ - See paragraphs 120 to 132.

Quebec Obligations - Topic 3747
Modalities of obligations - Joint and several obligations - General - Punitive damages -
Robinson sued the producers and distributors of the "Robinson Sucroë" television show,
alleging  copyright  infringement  -  The  trial  judge  allowed  the  action  and  awarded
$1,000,000 in punitive damages for intentional interference with several of Robinson's
rights under the Charter of Human Rights (Que.) - The Court of Appeal reduced the
award to $250,000 - Robinson appealed - The Supreme Court of Canada held that the
appeal  court  was  correct  to  reassess  the  trial  judge's  award  of  damages  because  he
considered factors that were not relevant to the assessment and did not give sufficient
weight to the substantial amounts awarded under other heads of damages - However, the
appeal court gave too little weight to the gravity of the infringers' conduct and deterrence
- The court increased the award to $500,000 - The court affirmed an apportionment of
the award two-fifths against one defendant and one-fifth each against the other three
defendants - See paragraphs 133 to 142.

Quebec Obligations - Topic 5352
Breach of obligations - Damages - Interest and additional indemnity - When available -
Robinson  sued  the  producers  and  distributors  of  the  "Robinson  Sucroë"  (Sucroë)
television show, claiming copyright infringement in his work - The trial judge allowed
the action and ordered disgorgement of the profits - The judge applied interest and the
additional indemnity (Civil Code of Québec, arts. 1618 and 1619) to the award of profits
from the date of the letter of demand (i.e., December 5, 1995) - The Court of Appeal
held that the trial judge's approach amounted to imposing interest on profits before they
were earned and adopted a date approximately at the halfway point of the period during
which Sucroë generated revenue (i.e., July 1, 2001) - The Supreme Court of Canada held
that the appeal court's solution was fair in the circumstances of this case - The parties
ordered to disgorge profits should not pay interest from a date clearly prior to the period
during which the bulk of the profits were earned - See paragraphs 90 to 92.

Quebec Responsibility - Topic 2678
Damages - Damages for personal injury - Nonpecuniary damages - General - Robinson
sued the producers and distributors of the "Robinson Sucroë" television show, alleging
copyright infringement - The trial judge allowed the action and awarded nonpecuniary
damages of $400,000 for psychological suffering - The Court of Appeal reduced the
award to $121,350, holding that because Robinson's physical symptoms of shock and
depression stemmed from a bodily injury, the trial judge should have applied the cap on
nonpecuniary damages established by the "Andrews" trilogy - The Supreme Court of
Canada held that the appeal court erred in applying the Andrews cap - The Supreme



Court  declined  to  extend  the  scope  of  the  application  of  the  Andrews  cap  beyond
nonpecuniary  damages  stemming  from bodily  injury  (i.e.,  the  cap  did  not  apply  in
copyright  infringement  cases)  -  Further,  the  court  did  not  agree  that  Robinson's
nonpecuniary damages could be characterized as stemming from bodily injury (Civil
Code of Québec, art. 1607) - See paragraphs 93 to 103.

Quebec Responsibility - Topic 2678
Damages  -  Damages  for  personal  injury  -  Nonpecuniary  damages  -  General  -  The
Supreme Court of Canada stated that "In Quebec, the quantum of nonpecuniary damages
is generally assessed by combining a conceptual approach, a personal approach, and a
functional approach ... The conceptual approach measures loss 'based on an appreciation
of the objective seriousness of the injury' ... The personal approach 'seeks to evaluate,
from a subjective point of view, the pain and inconvenience resulting from the injuries
suffered by the victim' ... The functional approach seeks to calculate the cost of measures
that could provide solace to the victim ... These approaches 'apply jointly, and thereby
encourage a personalized evaluation' of nonpecuniary damages ..." - See paragraph 80.

Quebec Responsibility - Topic 2765
Damages - Moral damages - Psychological harm and suffering - Awards - General -
Robinson sued the producers and distributors of the "Robinson Sucroë" television show,
alleging  copyright  infringement  -  The  trial  judge  allowed  the  action  and  awarded
nonpecuniary  damages  of  $400,000  for  psychological  suffering  -  The  infringers
appealed, claiming that the trial judge made a palpable and overriding error in awarding
a grossly disproportionate amount under this head of damages - The Supreme Court of
Canada  agreed  with  the  trial  judge  that  Robinson's  nonpecuniary  damages  were
analogous  to  those  claimed by a  victim of  defamation -  The product  of  Robinson's
artistic exertions was taken from him and the integrity of his personal creative process
was violated, causing deep psychological suffering - Those harms were similar to those
suffered by a victim of defamation - The trial judge had the advantage of observing
Robinson  in  court  over  a  long  period  of  time  and  was  well  placed  to  conduct  a
personalized  evaluation  of  his  nonpecuniary  damages  -  He  made  no  palpable  and
overriding error in his assessment of Robinson's nonpecuniary damages - See paragraphs
104 to 109.

Quebec Responsibility - Topic 3401
Damages - Punitive or exemplary damages - Entitlement - General - Robinson sued the
producers and distributors of the "Robinson Sucroë" television show, alleging copyright
infringement - The action was allowed and punitive damages were awarded - The award
was reduced on appeal - Robinson appealed - The Supreme Court of Canada discussed
the statutory basis for an award of punitive damages in these circumstances - Section 49
of the Charter of Human Rights and Freedoms (Que.) provided for punitive damages
where there was an unlawful and intentional interference with any of the rights and
freedoms recognized by the Charter - Such was the case here - Copyright infringement
was a violation of s. 6 of the Charter - Also, the infringement of copyright interfered
with Robinson's personal rights to inviolability and to dignity (Charter, ss. 1 and 4) - See
paragraphs 113 to 117.



Quebec Responsibility - Topic 3401
Damages - Punitive or exemplary damages - Entitlement - General - Robinson sued the
producers and distributors of the "Robinson Sucroë" television show (Cinar, Weinberg,
Charest,  Davin,  France  Animation  S.A.  and  its  employee  Izard),  alleging  copyright
infringement - The action was allowed and punitive damages were awarded against all
six defendants - The Court of Appeal held that only Cinar, Weinberg, Charest and Izard
were liable for punitive damages - The Supreme Court of Canada agreed - Those four
intentionally  interfered  with  Robinson's  protected  rights  and  freedoms  (Charter  of
Human Rights and Freedoms (Que.), s. 49) - Davin had no knowledge of the actions
resulting  in  the  interference  with  Robinson's  Charter  rights  -  Nor  could  France
Animation be said to have engaged in an intentional interference with Robinson's rights
because of Izard's (its employee's) infringing activities - See paragraphs 118 and 119.

Quebec Responsibility - Topic 3401
Damages - Punitive or exemplary damages - Entitlement - General - Robinson sued the
producers and distributors of the "Robinson Sucroë" television show, alleging copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages  on  a  solidary  basis  (the  equivalent  of  "joint  and  several"  liability  in  the
common law) - The Court of Appeal reduced the award to $250,000 and apportioned
jointly with one infringer being liable for two-fifths and each of the other three liable for
one fifth - The Supreme Court of Canada held punitive damages could not be awarded
on a solidary basis under the Charter of Human Rights And Freedoms (Que.) - Article
1526 of the Civil Code of Québec (CCQ) did not provide a basis for awarding punitive
damages  on  a  solidary  basis  under  the  Charter  -  To  award  punitive  damages  on  a
solidary basis was also inconsistent with the principles set out in art. 1621 of the CCQ -
See paragraphs 120 to 132.

Quebec Responsibility - Topic 3401
Damages - Punitive or exemplary damages - Entitlement - General - Robinson sued the
producers and distributors of the "Robinson Sucroë" television show, alleging copyright
infringement - The trial judge allowed the action and awarded $1,000,000 in punitive
damages for intentional interference with several of Robinson's rights under the Charter
of  Human  Rights  (Que.)  -  The  Court  of  Appeal  reduced  the  award  to  $250,000  -
Robinson appealed -  The Supreme Court  of  Canada held  that  the  appeal  court  was
correct to reassess the trial judge's award of damages because he considered factors that
were not relevant to the assessment and did not give sufficient weight to the substantial
amounts awarded under other heads of damages - However, the appeal court gave too
little weight to the gravity of the infringers' conduct and deterrence - The court increased
the award to $500,000 - The court affirmed an apportionment of the award two-fifths
against  one  defendant  and  one-fifth  each  against  the  other  three  defendants  -  See
paragraphs 133 to 142.

Quebec Responsibility - Topic 3415
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - Robinson sued the producers and distributors of



the "Robinson Sucroë" television show, alleging copyright infringement -  The action
was allowed and punitive damages were awarded - The award was reduced on appeal -
Robinson appealed - The Supreme Court of Canada discussed the statutory basis for an
award of punitive damages in these circumstances - Section 49 of the Charter of Human
Rights and Freedoms (Que.) provided for punitive damages where there was an unlawful
and  intentional  interference  with  any  of  the  rights  and  freedoms  recognized  by  the
Charter - Such was the case here - Copyright infringement was a violation of s. 6 of the
Charter - Also, the infringement of copyright interfered with Robinson's personal rights
to inviolability and to dignity (Charter, ss. 1 and 4) - See paragraphs 113 to 117.

Quebec Responsibility - Topic 3415
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - Robinson sued the producers and distributors of
the "Robinson Sucroë" television show, alleging copyright infringement - The trial judge
allowed the action and awarded $1,000,000 in punitive damages on a solidary basis (the
equivalent of "joint and several" liability in the common law) - The Court of Appeal
reduced the award to $250,000 and apportioned jointly with one infringer being liable
for two-fifths and each of the other three liable for one fifth - The Supreme Court of
Canada held  punitive  damages  could  not  be  awarded on  a  solidary  basis  under  the
Charter of Human Rights And Freedoms (Que.) - Article 1526 of the Civil Code of
Québec (CCQ) did not provide a basis for awarding punitive damages on a solidary
basis  under  the  Charter  -  To  award  punitive  damages  on  a  solidary  basis  was  also
inconsistent with the principles set out in art. 1621 of the CCQ - See paragraphs 120 to
132.

Quebec Responsibility - Topic 3415
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - The Supreme Court of Canada noted that in
Quebec, punitive damages could only be awarded where they were provided for by a
specific enabling enactment (Civil Code of Québec, art. 1621) - The court also noted
that s. 49 of the Charter of Human Rights and Freedoms (Que.) provided that punitive
damages could be awarded if there was an unlawful and intentional interference with
any of the rights and freedoms that the Charter recognized - See paragraphs 113 and 114.

Quebec Responsibility - Topic 3415
Damages -  Punitive or  exemplary damages -  Entitlement  -  Unlawful  and intentional
interference with Charter rights (Que.) - Robinson sued the producers and distributors of
the "Robinson Sucroë" television show, alleging copyright infringement - The trial judge
allowed  the  action  and  awarded  $1,000,000  in  punitive  damages  for  intentional
interference with several of Robinson's rights under the Charter of Human Rights (Que.)
-  The  Court  of  Appeal  reduced  the  award  to  $250,000  -  Robinson  appealed  -  The
Supreme Court of Canada held that the appeal court was correct to reassess the trial
judge's award of damages because he considered factors that were not relevant to the
assessment and did not give sufficient weight to the substantial amounts awarded under
other heads of damages - However, the appeal court gave too little weight to the gravity
of the infringers' conduct and deterrence - The court increased the award to $500,000 -



The court affirmed an apportionment of the award two-fifths against one defendant and
one-fifth each against the other three defendants - See paragraphs 133 to 142.


