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Summary:
The plaintiff, a 21 year old male, went to the Wentworth Valley Ski Resort to snowboard.

Burton Canada Co., a manufacturer, distributor and retailer of snowboards, had a promotional
booth at Wentworth, which was offering snowboarders trial  runs on its  snowboards and free
high-caffeine energy drinks. The plaintiff took Burton up on its offer. After a few runs down the
regular ski hills, the plaintiff decided to enter the "Terrain Park". On his first approach to the first
feature, a barrel jib, he fell in the icy snow conditions. He suffered a serious fracture of the C-5
vertebrae, with damage to the spinal cord, resulting in partial paralysis. The plaintiff sued Burton
and  the  owner  of  the  ski  resort,  Wentworth  Valley  Developments  Ltd.,  for  damages  for
negligence.  Burton  and  Wentworth  applied  for  summary  judgment  on  the  evidence  (Civil
Procedure Rules, 2009, rule 13.04).

The Nova Scotia Supreme Court discussed the application of rule 13.04 (new rule) and
dismissed  both  applications  for  summary  judgment.  The  plaintiff  was  awarded  costs  of  the
motions, payable forthwith.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - The Nova Scotia Supreme Court noted the differences between the new
summary judgment on the evidence rule (Civil Procedure Rules, 2009, rule 13.04) and
the old summary judgment rule (1972 Rules as amended in 2002) - The court explained
that since 2002 the Nova Scotia Court of Appeal (NSCA) had consistently held that the
two-step test set out in Guarantee Co. v. Gordon Capital Corp (SCC 1999) applied to
Nova Scotia applications for summary judgment on the evidence - Further, the NSCA had
recently held that the same two-step Guarantee analysis applied to motions for summary
judgment on the evidence under new rule 13.04 - See paragraphs 24 to 27.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - The plaintiff was left partially paralyzed after a snowboarding accident at a
ski resort - He sued the resort and another company (Burton), the defendants - Burton had
a promotional booth at Wentworth, which was offering snowboarders trial runs on its
snowboards  and  free  high-caffeine  energy  drinks  -  Immediately  after  discovery,  the
defendants moved for summary judgment on the evidence (Civil Procedure Rules, 2009,
rule 13.04 (new rule)) - The plaintiff claimed that he was unable to put his "best foot
forward" as required by rule 13.04, for reasons beyond his control, including the timing



of the motions (i.e., the hearing was premature) - The Nova Scotia Supreme Court held
that the new rule required a party wishing to contest a motion, regardless of when the
motion was made, to put his or her best foot forward - However, despite the change in the
wording of rule 13.04, a judicial discretion still existed to defer or dismiss a summary
judgment motion on the basis that requiring the responding party to put  its  best foot
forward at any time after pleadings close might, in some circumstances, be unfair and
unjust - See paragraphs 1 to 45 and 142.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - The Nova Scotia Supreme Court noted that the new summary judgment rule
(Civil Procedure Rules, 2009, rule 13.04(1)), provided that a judge who is satisfied that
the evidence, or the lack of evidence, shows that a statement of claim or defence fails to
raise  a  genuine  issue  for  trial  "must"  grant  summary  judgment  -  The  Nova  Scotia
Supreme Court stated that "... despite the change in the wording of CPR 13.04, a judicial
discretion still exists to defer or dismiss a summary judgment motion on the basis that
requiring the responding party to put its best foot forward at  any time after pleadings
close may, in some circumstances, be unfair and unjust ... Discretion should remain with
the  motions  judge  to  defer,  dismiss  or  otherwise  determine  a  motion  for  summary
judgment on the evidence,  in addition to the criteria  in the Guarantee test,  when the
following circumstances arise: (1) the responding party has been unable to obtain the
material evidence, and (2) the relevant material evidence is likely available from sources
that are identified and/or identifiable, and (3) the responding party has been diligent in
pursuing that evidence" - See paragraphs 142 to 147.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - This matter involved two motions brought by defendants seeking summary
judgment on the evidence, immediately after discovery of the plaintiff (Civil Procedure
Rules, 2009, rule 13.04 (new rule)) - The Nova Scotia Supreme Court, stated that for
purposes of analysis, it assumed "... that the new ... Rule does not grant discretion to deny
or defer a decision on the basis of unfairness or prematurity in the absence of material
pre-trial disclosure and/or discovery by the moving party, or despite the timing of the
motion. To the facts before me, I apply the two-stage Guarantee [SCC 1999] analysis ...
Stage one of the Guarantee analysis requires that the moving party show that there is 'no
genuine issue of material fact requiring a trial' (described in Hiltz as 'no disputed issue of
material fact') ... If a disputed issue of material fact exists, the court should dismiss the
application without engaging in the assessment of the merits (stage two). Whether there is
a disputed issue of  material  fact  involves a  comparison of  both party's  evidence and
positions. If no disputed issue of material fact exists, the burden shifts to the responding
party to show that his or her case has a real chance of success" - See paragraphs 42 to 44.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate  -  The plaintiff  (Coady)  was left  partially  paralyzed after  a  snowboarding
accident at a ski resort - He sued the operator of a promotional booth at the ski resort (the



defendant Burton), who was offering snowboarders trial runs on its snowboards and free
high-caffeine energy drinks,  alleging negligence -  Immediately after  discovery of  the
plaintiff, the defendant moved for summary judgment on the evidence (Civil Procedure
Rules, 2009, rule 13.04) - The Nova Scotia Supreme Court (Warner, J.) denied summary
judgment "... on the basis that there is sufficient evidence before the Court to establish
that Burton owed a duty of care to Coady, and standard of care that was owed. The
liability  of  Burton to  Coady remains  a  genuine issue for  trial.  If  I  am wrong in  my
application of the Guarantee [SCC 1999] analysis to Burton's motion, I would find that
the  motion  is  premature.  I  am  unable,  from  the  gaps  in  the  'facts',  to  get  a  full
appreciation  of  the  evidence  required  to  make  a  dispositive  finding  that  there  is  no
genuine issue for trial. The plaintiff has not yet had a fair opportunity to put his best foot
forward. He has not acted without diligence. The purpose of summary judgment is to stop
unmeritorious claims from going to trial, not to prevent claims from reaching the point
where it is reasonable to determine whether it is meritorious" - See paragraphs 45 to 154.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate  -  The plaintiff  (Coady)  was left  partially  paralyzed after  a  snowboarding
accident  at  a  ski  resort  (Wentworth)  -  He  sued  Wentworth,  alleging  negligence  -
Immediately after discovery of the plaintiff, the defendant moved for summary judgment
on the evidence (Civil Procedure Rules, 2009, rule 13.04) - The Nova Scotia Supreme
Court was not satisfied that Wentworth has discharged the first part of the Guarantee
(SCC  1999)  test  -  There  were  disputed  facts  material  to  the  alleged  negligence  of
Wentworth  -  Based  on  the  facts  on  the  motion,  the  plaintiff  satisfied  the  court  that
genuine issues remain for trial - The court opined, however, that if it was wrong in the
application of  the Guarantee test,  the motion could be considered premature -  A full
appreciation of the evidence was not achievable, based in the evidence presented in this
motion - See paragraphs 155 to 239.

Practice - Topic 5702.1
Judgments and orders - Summary judgments - Time for hearing - [See second, fifth and
sixth Practice - Topic 5702].

Practice - Topic 5708
Judgments and orders - Summary judgments - Bar to application - Existence of issue to
be tried - [See fifth and sixth Practice - Topic 5702].

Practice - Topic 5710
Judgments and orders - Summary judgments - Evidence - [See first and third Practice -
Topic 5702].

Practice - Topic 5712
Judgments and orders - Summary judgments - Application or motion - Time for - [See
second, fifth and sixth Practice - Topic 5702].

Practice - Topic 5719



Judgments and orders -  Summary judgments -  To dismiss action - [See first,  second,
third, fifth and sixth Practice - Topic 5702].

Practice - Topic 5725
Judgments and orders - Summary judgments - Costs - [See Practice - Topic 7118.1].

Practice - Topic 7118.1
Costs - Party and party costs - Special orders - Multiplier - Two defendants moved for
summary judgement on the evidence dismissing the plaintiff's negligence action (Civil
Procedure Rules, 2009, rule 13.04 (new rule)) - The Nova Scotia Supreme Court (Warner,
J.)  discussed  and  interpreted  the  new  rule,  and  dismissed  both  summary  judgment
motions -  The court  noted that Tariff  C applied - Warner,  J.,  stated that "This was a
complex matter. It was of great importance to all parties, as success on the motions would
have ended the litigation. The possible quantum of damages is unknown, but the injury to
the  plaintiff  appears  to  have  been  very  serious.  The  motion,  scheduled  for  one  day,
consumed six days. The starting point for a six day chambers motion, without application
of a multiplier, is $12,000.00. In my view, the complexity and importance of the matter to
the parties merits a multiplier of at least two. The plaintiff should have his costs in the
amount of $24,000.00, plus reasonable disbursements as verified by affidavit, one half
from each of the defendants" - Costs were payable forthwith - See paragraphs 239 to 243.

Practice - Topic 7364 
Costs - Party and party costs - Costs of interlocutory proceedings - Costs of motions or
applications - [See Practice - Topic 7118.1].

Practice - Topic 7372
Costs - Costs of interlocutory proceedings - Payment forthwith - [See Practice - Topic
7118.1].
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This case was heard at Halifax, N.S., on January 27, February 10, 11, March 14, 16 and
21, 2011, by Warner, J., of the Nova Scotia Supreme Court, who delivered the following decision
on July 9, 2012.

Order accordingly.

Editor: Elizabeth M.A. Turgeon

Practice - Topic 5702.1
Judgments and orders - Summary judgments - Time for hearing - The plaintiff was left
partially paralyzed after a snowboarding accident at a ski resort - He sued the resort and
another  company  (Burton),  the  defendants  -  Burton  had  a  promotional  booth  at
Wentworth, which was offering snowboarders trial runs on its snowboards and free high-
caffeine energy drinks - Immediately after discovery, the defendants moved for summary
judgment on the evidence (Civil Procedure Rules, 2009, rule 13.04 (new rule)) - The



plaintiff claimed that he was unable to put his "best foot forward" as required by rule
13.04,  for  reasons  beyond  his  control,  including  the  timing  of  the  motions  (i.e.,  the
hearing was premature) - The Nova Scotia Supreme Court held that the new rule required
a party wishing to contest a motion, regardless of when the motion was made, to put his
or her best foot forward - However, despite the change in the wording of rule 13.04, a
judicial discretion still existed to defer or dismiss a summary judgment motion on the
basis that requiring the responding party to put its best foot forward at  any time after
pleadings close might, in some circumstances, be unfair and unjust - See paragraphs 1 to
45 and 142.

Practice - Topic 5702.1
Judgments and orders - Summary judgments - Time for hearing - The plaintiff (Coady)
was left partially paralyzed after a snowboarding accident at a ski resort - He sued the
operator of a promotional booth at the ski resort (the defendant Burton), who was offering
snowboarders trial runs on its snowboards and free high-caffeine energy drinks, alleging
negligence  -  Immediately  after  discovery  of  the  plaintiff,  the  defendant  moved  for
summary judgment on the evidence (Civil Procedure Rules, 2009, rule 13.04) - The Nova
Scotia Supreme Court (Warner, J.) denied summary judgment "... on the basis that there is
sufficient  evidence before  the  Court  to  establish  that  Burton owed a  duty  of  care  to
Coady, and standard of care that was owed. The liability of Burton to Coady remains a
genuine issue for trial. If I am wrong in my application of the Guarantee [SCC 1999]
analysis to Burton's motion, I would find that the motion is premature. I am unable, from
the  gaps  in  the  'facts',  to  get  a  full  appreciation of  the  evidence  required to  make a
dispositive finding that there is no genuine issue for trial. The plaintiff has not yet had a
fair opportunity to put his best foot forward. He has not acted without diligence. The
purpose of summary judgment is to stop unmeritorious claims from going to trial, not to
prevent claims from reaching the point where it is reasonable to determine whether it is
meritorious" - See paragraphs 45 to 154.

Practice - Topic 5702.1
Judgments and orders - Summary judgments - Time for hearing - The plaintiff (Coady)
was left partially paralyzed after a snowboarding accident at a ski resort (Wentworth) -
He sued Wentworth, alleging negligence - Immediately after discovery of the plaintiff,
the defendant moved for summary judgment on the evidence (Civil  Procedure Rules,
2009, rule 13.04) - The Nova Scotia Supreme Court was not satisfied that Wentworth has
discharged the first part of the Guarantee (SCC 1999) test - There were disputed facts
material to the alleged negligence of Wentworth - Based on the facts on the motion, the
plaintiff  satisfied  the  court  that  genuine  issues  remain  for  trial  -  The  court  opined,
however, that if it was wrong in the application of the Guarantee test, the motion could be
considered premature - A full appreciation of the evidence was not achievable, based in
the evidence presented in this motion - See paragraphs 155 to 239.

Practice - Topic 5708
Judgments and orders - Summary judgments - Bar to application - Existence of issue to
be tried - The plaintiff (Coady) was left partially paralyzed after a snowboarding accident
at  a  ski  resort  -  He  sued  the  operator  of  a  promotional  booth  at  the  ski  resort  (the



defendant Burton), who was offering snowboarders trial runs on its snowboards and free
high-caffeine energy drinks,  alleging negligence -  Immediately after  discovery of  the
plaintiff, the defendant moved for summary judgment on the evidence (Civil Procedure
Rules, 2009, rule 13.04) - The Nova Scotia Supreme Court (Warner, J.) denied summary
judgment "... on the basis that there is sufficient evidence before the Court to establish
that Burton owed a duty of care to Coady, and standard of care that was owed. The
liability  of  Burton to  Coady remains  a  genuine issue for  trial.  If  I  am wrong in  my
application of the Guarantee [SCC 1999] analysis to Burton's motion, I would find that
the  motion  is  premature.  I  am  unable,  from  the  gaps  in  the  'facts',  to  get  a  full
appreciation  of  the  evidence  required  to  make  a  dispositive  finding  that  there  is  no
genuine issue for trial. The plaintiff has not yet had a fair opportunity to put his best foot
forward. He has not acted without diligence. The purpose of summary judgment is to stop
unmeritorious claims from going to trial, not to prevent claims from reaching the point
where it is reasonable to determine whether it is meritorious" - See paragraphs 45 to 154.

Practice - Topic 5708
Judgments and orders - Summary judgments - Bar to application - Existence of issue to
be tried - The plaintiff (Coady) was left partially paralyzed after a snowboarding accident
at a ski resort (Wentworth) - He sued Wentworth, alleging negligence - Immediately after
discovery of the plaintiff, the defendant moved for summary judgment on the evidence
(Civil Procedure Rules, 2009, rule 13.04) - The Nova Scotia Supreme Court was not
satisfied that Wentworth has discharged the first part of the Guarantee (SCC 1999) test -
There were disputed facts material to the alleged negligence of Wentworth - Based on the
facts on the motion, the plaintiff satisfied the court that genuine issues remain for trial -
The court opined, however, that if it was wrong in the application of the Guarantee test,
the motion could be considered premature - A full appreciation of the evidence was not
achievable, based in the evidence presented in this motion - See paragraphs 155 to 239.

Practice - Topic 5710 
Judgments and orders -  Summary judgments -  Evidence -  The Nova Scotia Supreme
Court noted the differences between the new summary judgment on the evidence rule
(Civil  Procedure Rules,  2009,  rule 13.04) and the old summary judgment rule (1972
Rules as amended in 2002) - The court explained that since 2002 the Nova Scotia Court
of Appeal (NSCA) had consistently held that the two-step test set out in Guarantee Co. v.
Gordon  Capital  Corp  (SCC 1999)  applied  to  Nova  Scotia  applications  for  summary
judgment on the evidence - Further, the NSCA had recently held that the same two-step
Guarantee analysis applied to motions for summary judgment on the evidence under new
rule 13.04 - See paragraphs 24 to 27. 

Practice - Topic 5710 
Judgments and orders -  Summary judgments -  Evidence -  The Nova Scotia Supreme
Court  noted that  the new summary judgment rule (Civil  Procedure Rules,  2009,  rule
13.04(1)),  provided  that  a  judge  who  is  satisfied  that  the  evidence,  or  the  lack  of
evidence, shows that a statement of claim or defence fails to raise a genuine issue for trial
"must" grant summary judgment - The Nova Scotia Supreme Court stated that "... despite
the change in the wording of CPR 13.04,  a judicial  discretion still  exists to defer or



dismiss a summary judgment motion on the basis that requiring the responding party to
put its best foot forward at any time after pleadings close may, in some circumstances, be
unfair and unjust ... Discretion should remain with the motions judge to defer, dismiss or
otherwise determine a motion for summary judgment on the evidence, in addition to the
criteria in the Guarantee test, when the following circumstances arise: (1) the responding
party  has  been  unable  to  obtain  the  material  evidence,  and  (2)  the  relevant  material
evidence is likely available from sources that are identified and/or identifiable, and (3)
the responding party has been diligent in pursuing that evidence" - See paragraphs 142 to
147.

Practice - Topic 5712 
Judgments and orders - Summary judgments - Application or motion - Time for - The
plaintiff was left partially paralyzed after a snowboarding accident at a ski resort - He
sued the resort and another company (Burton), the defendants - Burton had a promotional
booth at Wentworth, which was offering snowboarders trial runs on its snowboards and
free high-caffeine energy drinks - Immediately after discovery, the defendants moved for
summary judgment on the evidence (Civil Procedure Rules, 2009, rule 13.04 (new rule))
- The plaintiff claimed that he was unable to put his "best foot forward" as required by
rule 13.04, for reasons beyond his control, including the timing of the motions (i.e., the
hearing was premature) - The Nova Scotia Supreme Court held that the new rule required
a party wishing to contest a motion, regardless of when the motion was made, to put his
or her best foot forward - However, despite the change in the wording of rule 13.04, a
judicial discretion still existed to defer or dismiss a summary judgment motion on the
basis that requiring the responding party to put its best foot forward at any time after
pleadings close might, in some circumstances, be unfair and unjust - See paragraphs 1 to
45 and 142.

Practice - Topic 5712 
Judgments and orders - Summary judgments - Application or motion - Time for - The
plaintiff (Coady) was left partially paralyzed after a snowboarding accident at a ski resort
- He sued the operator of a promotional booth at the ski resort (the defendant Burton),
who  was  offering  snowboarders  trial  runs  on  its  snowboards  and  free  high-caffeine
energy drinks,  alleging  negligence  -  Immediately  after  discovery  of  the  plaintiff,  the
defendant moved for summary judgment on the evidence (Civil Procedure Rules, 2009,
rule 13.04) - The Nova Scotia Supreme Court (Warner, J.) denied summary judgment "...
on the basis that there is sufficient evidence before the Court to establish that Burton
owed a duty of care to Coady, and standard of care that was owed. The liability of Burton
to  Coady remains  a  genuine  issue  for  trial.  If  I  am wrong in  my application  of  the
Guarantee  [SCC 1999]  analysis  to  Burton's  motion,  I  would  find  that  the  motion  is
premature. I  am unable,  from the gaps in the 'facts',  to get a full  appreciation of the
evidence required to make a dispositive finding that there is no genuine issue for trial.
The plaintiff has not yet had a fair opportunity to put his best foot forward. He has not
acted  without  diligence.  The  purpose  of  summary judgment  is  to  stop  unmeritorious
claims from going to trial,  not  to prevent claims from reaching the point  where it  is
reasonable to determine whether it is meritorious" - See paragraphs 45 to 154.



Practice - Topic 5712 
Judgments and orders - Summary judgments - Application or motion - Time for - The
plaintiff (Coady) was left partially paralyzed after a snowboarding accident at a ski resort
(Wentworth) - He sued Wentworth, alleging negligence - Immediately after discovery of
the  plaintiff,  the  defendant  moved  for  summary  judgment  on  the  evidence  (Civil
Procedure Rules, 2009, rule 13.04) - The Nova Scotia Supreme Court was not satisfied
that Wentworth has discharged the first part of the Guarantee (SCC 1999) test - There
were disputed facts material to the alleged negligence of Wentworth - Based on the facts
on the motion, the plaintiff satisfied the court that genuine issues remain for trial - The
court opined, however, that if it was wrong in the application of the Guarantee test, the
motion could be considered premature  -  A full  appreciation of  the evidence was not
achievable, based in the evidence presented in this motion - See paragraphs 155 to 239.

Practice - Topic 5719 
Judgments  and orders  -  Summary judgments  -  To dismiss  action -  The Nova Scotia
Supreme  Court  noted  the  differences  between  the  new  summary  judgment  on  the
evidence rule (Civil Procedure Rules, 2009, rule 13.04) and the old summary judgment
rule (1972 Rules as amended in 2002) - The court explained that since 2002 the Nova
Scotia Court of Appeal (NSCA) had consistently held that the two-step test set out in
Guarantee Co. v. Gordon Capital Corp (SCC 1999) applied to Nova Scotia applications
for summary judgment on the evidence - Further, the NSCA had recently held that the
same  two-step  Guarantee  analysis  applied  to  motions  for  summary  judgment  on  the
evidence under new rule 13.04 - See paragraphs 24 to 27. 

Practice - Topic 5719 
Judgments and orders - Summary judgments - To dismiss action - The plaintiff was left
partially paralyzed after a snowboarding accident at a ski resort - He sued the resort and
another  company  (Burton),  the  defendants  -  Burton  had  a  promotional  booth  at
Wentworth, which was offering snowboarders trial runs on its snowboards and free high-
caffeine energy drinks - Immediately after discovery, the defendants moved for summary
judgment on the evidence (Civil Procedure Rules, 2009, rule 13.04 (new rule)) - The
plaintiff claimed that he was unable to put his "best foot forward" as required by rule
13.04,  for  reasons  beyond  his  control,  including  the  timing  of  the  motions  (i.e.,  the
hearing was premature) - The Nova Scotia Supreme Court held that the new rule required
a party wishing to contest a motion, regardless of when the motion was made, to put his
or her best foot forward - However, despite the change in the wording of rule 13.04, a
judicial discretion still existed to defer or dismiss a summary judgment motion on the
basis that requiring the responding party to put its best foot forward at any time after
pleadings close might, in some circumstances, be unfair and unjust - See paragraphs 1 to
45 and 142.

Practice - Topic 5719 
Judgments  and orders  -  Summary judgments  -  To dismiss  action -  The Nova Scotia
Supreme Court noted that the new summary judgment rule (Civil Procedure Rules, 2009,
rule 13.04(1)), provided that a judge who is satisfied that the evidence, or the lack of
evidence, shows that a statement of claim or defence fails to raise a genuine issue for trial



"must" grant summary judgment - The Nova Scotia Supreme Court stated that "... despite
the change in the wording of CPR 13.04,  a judicial  discretion still  exists to defer or
dismiss a summary judgment motion on the basis that requiring the responding party to
put its best foot forward at any time after pleadings close may, in some circumstances, be
unfair and unjust ... Discretion should remain with the motions judge to defer, dismiss or
otherwise determine a motion for summary judgment on the evidence, in addition to the
criteria in the Guarantee test, when the following circumstances arise: (1) the responding
party  has  been  unable  to  obtain  the  material  evidence,  and  (2)  the  relevant  material
evidence is likely available from sources that are identified and/or identifiable, and (3)
the responding party has been diligent in pursuing that evidence" - See paragraphs 142 to
147.

Practice - Topic 5719 
Judgments and orders - Summary judgments - To dismiss action - The plaintiff (Coady)
was left partially paralyzed after a snowboarding accident at a ski resort - He sued the
operator of a promotional booth at the ski resort (the defendant Burton), who was offering
snowboarders trial runs on its snowboards and free high-caffeine energy drinks, alleging
negligence  -  Immediately  after  discovery  of  the  plaintiff,  the  defendant  moved  for
summary judgment on the evidence (Civil Procedure Rules, 2009, rule 13.04) - The Nova
Scotia Supreme Court (Warner, J.) denied summary judgment "... on the basis that there is
sufficient  evidence before  the  Court  to  establish  that  Burton owed a  duty  of  care  to
Coady, and standard of care that was owed. The liability of Burton to Coady remains a
genuine issue for trial. If I am wrong in my application of the Guarantee [SCC 1999]
analysis to Burton's motion, I would find that the motion is premature. I am unable, from
the  gaps  in  the  'facts',  to  get  a  full  appreciation of  the  evidence  required to  make a
dispositive finding that there is no genuine issue for trial. The plaintiff has not yet had a
fair opportunity to put his best foot forward. He has not acted without diligence. The
purpose of summary judgment is to stop unmeritorious claims from going to trial, not to
prevent claims from reaching the point where it is reasonable to determine whether it is
meritorious" - See paragraphs 45 to 154.

Practice - Topic 5719 
Judgments and orders - Summary judgments - To dismiss action - The plaintiff (Coady)
was left partially paralyzed after a snowboarding accident at a ski resort (Wentworth) -
He sued Wentworth, alleging negligence - Immediately after discovery of the plaintiff,
the defendant moved for summary judgment on the evidence (Civil  Procedure Rules,
2009, rule 13.04) - The Nova Scotia Supreme Court was not satisfied that Wentworth has
discharged the first part of the Guarantee (SCC 1999) test - There were disputed facts
material to the alleged negligence of Wentworth - Based on the facts on the motion, the
plaintiff  satisfied  the  court  that  genuine  issues  remain  for  trial  -  The  court  opined,
however, that if it was wrong in the application of the Guarantee test, the motion could be
considered premature - A full appreciation of the evidence was not achievable, based in
the evidence presented in this motion - See paragraphs 155 to 239.

Practice - Topic 5725
Judgments  and  orders  -  Summary  judgments  -  Costs  -  Two  defendants  moved  for



summary judgement on the evidence dismissing the plaintiff's negligence action (Civil
Procedure Rules, 2009, rule 13.04 (new rule)) - The Nova Scotia Supreme Court (Warner,
J.)  discussed  and  interpreted  the  new  rule,  and  dismissed  both  summary  judgment
motions -  The court  noted that Tariff  C applied - Warner,  J.,  stated that "This was a
complex matter. It was of great importance to all parties, as success on the motions would
have ended the litigation. The possible quantum of damages is unknown, but the injury to
the  plaintiff  appears  to  have  been  very  serious.  The  motion,  scheduled  for  one  day,
consumed six days. The starting point for a six day chambers motion, without application
of a multiplier, is $12,000.00. In my view, the complexity and importance of the matter to
the parties merits a multiplier of at least two. The plaintiff should have his costs in the
amount of $24,000.00, plus reasonable disbursements as verified by affidavit, one half
from each of the defendants" - Costs were payable forthwith - See paragraphs 239 to 243.

Practice - Topic 7364 
Costs - Party and party costs - Costs of interlocutory proceedings - Costs of motions or
applications - Two defendants moved for summary judgement on the evidence dismissing
the plaintiff's negligence action (Civil Procedure Rules, 2009, rule 13.04 (new rule)) -
The Nova Scotia Supreme Court (Warner, J.) discussed and interpreted the new rule, and
dismissed both summary judgment motions -  The court  noted that Tariff  C applied -
Warner,  J.,  stated that  "This was a complex matter.  It  was of great  importance to all
parties, as success on the motions would have ended the litigation. The possible quantum
of damages is unknown, but the injury to the plaintiff appears to have been very serious.
The motion, scheduled for one day, consumed six days. The starting point for a six day
chambers motion,  without application of a multiplier,  is  $12,000.00.  In my view, the
complexity and importance of the matter to the parties merits a multiplier of at least two.
The  plaintiff  should  have  his  costs  in  the  amount  of  $24,000.00,  plus  reasonable
disbursements as verified by affidavit, one half from each of the defendants" - Costs were
payable forthwith - See paragraphs 239 to 243.

Practice - Topic 7372
Costs - Costs of interlocutory proceedings - Payment forthwith - Two defendants moved
for  summary  judgement  on  the  evidence  dismissing  the  plaintiff's  negligence  action
(Civil Procedure Rules, 2009, rule 13.04 (new rule)) - The Nova Scotia Supreme Court
(Warner,  J.)  discussed  and  interpreted  the  new  rule,  and  dismissed  both  summary
judgment motions - The court noted that Tariff C applied - Warner, J., stated that "This
was a complex matter. It was of great importance to all parties, as success on the motions
would have ended the litigation. The possible quantum of damages is unknown, but the
injury to the plaintiff appears to have been very serious. The motion, scheduled for one
day,  consumed six  days.  The  starting  point  for  a  six  day  chambers  motion,  without
application of a multiplier, is $12,000.00. In my view, the complexity and importance of
the matter to the parties merits a multiplier of at least two. The plaintiff should have his
costs in the amount of $24,000.00, plus reasonable disbursements as verified by affidavit,
one half from each of the defendants" - Costs were payable forthwith - See paragraphs
239 to 243.


