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Summary:
The accused was charged with trafficking in cocaine. The trial judge granted the
accused's motion to discharge the charge. The Crown appealed.

The Saskatchewan Court of Appeal allowed the appeal and ordered a new trial.

Narcotic Control - Topic 702

Offences - Trafficking - Elements of - The accused offered to sell cocaine to an off-duty
police officer (Corporal Stevenson) - She was arrested and a white powder was found in
her possession - It was not cocaine - The accused was charged with "unlawfully
trafficlking] in a controlled substance, to wit: cocaine." (Controlled Drugs and
Substances Act, s. 5(1)) - The trial judge dismissed the charge on the basis that the Crown
had not proven the offence charged and the charge was defective - The Crown appealed -
At issue was whether, given the wording of the indictment, the Crown was required to
prove that the accused was offering to sell a substance that was, in fact, cocaine - The
Saskatchewan Court of Appeal allowed the appeal and ordered a new trial - The offence
of trafficking was committed by the accused if (a) she offered to sell Corporal Stevenson
cocaine (the actus reus of trafficking by offer), and (b) she intended that he take the offer
to be genuine (the mens rea of trafficking by offer) - If those two points could be proven,
s. 5(1) was contravened and the accused was guilty as charged - It was not necessary for
the Crown to go further and demonstrate that the powder in the accused's possession was,
in fact, cocaine - That question was not relevant to the adjudication of her criminal
liability.

Narcotic Control - Topic 706
Offences - Trafficking - Offer - [See Narcotic Control - Topic 702].

Narcotic Control - Topic 717.1
Oftences - Trafficking - Defences - Substance not narcotic - [See Narcotic Control -
Topic 702].
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This appeal was heard on September 20, 2011, by Lane, Richards and Ottenbreit, JJ.A.,
of the Saskatchewan Court of Appeal. The following judgment of the Court of Appeal was
delivered by Richards, J.A., on February 1, 2012.

Appeal allowed,
new trial ordered.

Editor: Anick Ouellette-Levesque

Narcotic Control - Topic 706

Offences - Trafficking - Offer - The accused offered to sell cocaine to an off-duty police
officer (Corporal Stevenson) - She was arrested and a white powder was found in her
possession - It was not cocaine - The accused was charged with "unlawfully traffic[king]
in a controlled substance, to wit: cocaine." (Controlled Drugs and Substances Act, s. 5(1))
- The trial judge dismissed the charge on the basis that the Crown had not proven the
offence charged and the charge was defective - The Crown appealed - At issue was
whether, given the wording of the indictment, the Crown was required to prove that the
accused was offering to sell a substance that was, in fact, cocaine - The Saskatchewan
Court of Appeal allowed the appeal and ordered a new trial - The offence of trafficking
was committed by the accused if (a) she offered to sell Corporal Stevenson cocaine (the
actus reus of trafficking by offer), and (b) she intended that he take the offer to be
genuine (the mens rea of trafficking by offer) - If those two points could be proven, s.
5(1) was contravened and the accused was guilty as charged - It was not necessary for the
Crown to go further and demonstrate that the powder in the accused's possession was, in
fact, cocaine - That question was not relevant to the adjudication of her criminal liability.



Narcotic Control - Topic 717.1

Oftences - Trafficking - Defences - Substance not narcotic - The accused offered to sell
cocaine to an off-duty police officer (Corporal Stevenson) - She was arrested and a white
powder was found in her possession - It was not cocaine - The accused was charged with
"unlawfully traffic[king] in a controlled substance, to wit: cocaine." (Controlled Drugs
and Substances Act, s. 5(1)) - The trial judge dismissed the charge on the basis that the
Crown had not proven the offence charged and the charge was defective - The Crown
appealed - At issue was whether, given the wording of the indictment, the Crown was
required to prove that the accused was offering to sell a substance that was, in fact,
cocaine - The Saskatchewan Court of Appeal allowed the appeal and ordered a new trial -
The offence of trafficking was committed by the accused if (a) she offered to sell
Corporal Stevenson cocaine (the actus reus of trafficking by offer), and (b) she intended
that he take the offer to be genuine (the mens rea of trafficking by offer) - If those two
points could be proven, s. 5(1) was contravened and the accused was guilty as charged -
It was not necessary for the Crown to go further and demonstrate that the powder in the
accused's possession was, in fact, cocaine - That question was not relevant to the
adjudication of her criminal liability.



