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Summary:
Kiselbach,  a  former  sex  trade  worker,  and  Downtown  Eastside  Sex  Workers  United

Against Violence Society (SWUAV) challenged the constitutional validity of various Criminal
Code sections related to prostitution. They sought to do this through a declaratory action that
invoked ss. 2(b), 2(d), and 15 of the Canadian Charter of Rights and Freedoms. The Attorney
General of Canada (AGC) applied to dismiss the action on the basis that neither Kiselbach nor
SWUAV had standing, private or public, to challenge the constitutional validity of the provisions
in issue. The AGC also applied to have portions of the pleadings struck under rule 19(24) of the
Rules of Court and for an order staying that part of the action on the basis that the pleadings
disclosed no reasonable claim, and alternatively, applied for particulars. In response to the rule
19(24) application, the plaintiffs sought to further amend their statement of claim.

The British Columbia Supreme Court, in a decision reported at [2008] B.C.T.C. Uned.
F54, allowed the application to further amend the statement of claim. The court did not decide
the rule 19(24) application, finding instead that the plaintiffs lacked standing to bring the claim.
However,  the court  observed that  many of the alleged defects could be remedied by further
amendments to the statement of claim or through the delivery of particulars. Further, the court
found that "some aspects of the statement of claim could be said to raise a serious issue as to the
validity of the legislation," and recognized that portions of it relating to s. 7 of the Charter were
not challenged by the AGC under rule 19(24). Kiselbach and SWUAV appealed.

The British Columbia Court of Appeal, Groberman, J.A., dissenting, held that Kiselbach
and  SWUAV had  public  interest  standing.  Accordingly,  the  appeal  was  allowed,  the  order
dismissing the action was set aside, and the matter was remitted to the British Columbia Supreme
Court for disposition of the rule 19(24) application and the application for particulars. See 294
B.C.A.C. 70; 498 W.A.C. 70. Kiselbach and SWUAV sought increased costs, in the Court of
Appeal and in the Supreme Court of British Columbia, payable forthwith. The AGC opposed an



order that costs be payable forthwith, opposed an order for special or increased costs, and asked
that costs be left to the Supreme Court of Canada, which had granted leave to appeal (see 421
N.R. 400). In the alternative, the AGC asked that party and party costs should be awarded at
Scale 3 in the Court of Appeal and Scale C in the Supreme Court of British Columbia.

The British Columbia Court of Appeal, in a decision reported at 314 B.C.A.C. 137; 534
W.A.C. 137, awarded party and party costs at Scale 3 on the appeal and Scale C in the Supreme
Court of British Columbia. The court ordered, outside of its usual practice, that the costs of the
motion in the Supreme Court of British Columbia on Scale C were recoverable in any event of
the cause. The AGC appealed the decision on the merits and costs.

The  Supreme Court  of  Canada  dismissed  the  appeal  with  costs.  The  court  held  that
Kiselbach and SWUAV had public interest standing; it was not necessary to address the issue of
whether Kiselbach had private interest standing.

Civil Rights - Topic 8583
Canadian Charter of Rights and Freedoms - Practice -  Who may raise Charter issues
(incl. standing) - The Supreme Court of Canada stated that "Limitations on standing are
necessary in order to ensure that courts do not become hopelessly overburdened with
marginal or redundant cases, to screen out the mere 'busybody' litigant, to ensure that
courts have the benefit of contending points of view of those most directly affected and to
ensure that courts play their proper role within our democratic system of government ...
The traditional approach was to limit standing to persons whose private rights were at
stake or who were specially affected by the issue. In public law cases, however, Canadian
courts have relaxed these limitations on standing and have taken a flexible, discretionary
approach  to  public  interest  standing,  guided  by  the  purposes  which  underlie  the
traditional limitations. In exercising their discretion with respect to standing, the courts
weigh  three  factors  in  light  of  these  underlying  purposes  and  of  the  particular
circumstances. The courts consider whether the case raises a serious justiciable issue,
whether the party bringing the action has a real stake or a genuine interest in its outcome
and whether, having regard to a number of factors, the proposed suit is a reasonable and
effective means to bring the case to court ... The courts exercise this discretion to grant or
refuse standing in a 'liberal and generous manner'." - The court held that the three factors
were not to be treated as a rigid checklist, but as interrelated considerations to be taken
into  account  and  weighed  in  exercising  judicial  discretion  in  a  way  that  served  the
underlying purposes of the law of standing - In particular, it was not necessary to show
that there was no other reasonable and effective manner in which the issue might be
brought before the court - See paragraphs 1 to 3, 20 to 52.

Civil Rights - Topic 8583
Canadian Charter of Rights and Freedoms - Practice -  Who may raise Charter issues
(incl. standing) - Downtown Eastside Sex Workers United Against Violence Society and
Kiselbach,  a  former  sex  trade  worker  currently  working  as  a  violence  prevention
coordinator in the Downtown Eastside, challenged the constitutional validity of various
Criminal  Code sections  related  to  prostitution -  They sought  a  declaration  that  these
provisions violated ss. 2(b), 2(d), and 15 of the Canadian Charter of Rights and Freedoms



- A motions judge held that the Society and Kiselbach lacked standing - On appeal, the
British  Columbia  Court  of  Appeal  held  that  they  had  public  interest  standing  -  The
Attorney General of Canada appealed - The Supreme Court of Canada considered the
circumstances of the case in light of the three factors which had to be considered when
determining whether a litigant had public interest standing: whether the case raised a
serious justiciable issue, whether the respondents had a real stake or a genuine interest in
the issue(s), and whether the suit was a reasonable and effective means of bringing the
issues before the courts in all of the circumstances - Although there was little dispute that
the first two factors favoured granting standing, all three factors had to be reviewed as
they had to be weighed cumulatively rather than individually - The court held that when
all three factors were considered in a purposive, flexible and generous manner, the Court
of Appeal was right to grant public interest standing to the Society and Kiselbach - See
paragraphs 1 to 17 and 53 to 76.

Civil Rights - Topic 8583
Canadian Charter of Rights and Freedoms - Practice -  Who may raise Charter issues
(incl. standing) - Downtown Eastside Sex Workers United Against Violence Society and
Kiselbach,  a  former  sex  trade  worker  currently  working  as  a  violence  prevention
coordinator in the Downtown Eastside, challenged the constitutional validity of various
Criminal  Code sections  related  to  prostitution -  They sought  a  declaration  that  these
provisions violated ss. 2(b), 2(d), and 15 of the Canadian Charter of Rights and Freedoms
- A motions judge held that the Society and Kiselbach lacked standing - On appeal, the
British  Columbia  Court  of  Appeal  held  that  they  had  public  interest  standing  -  The
Attorney General of Canada appealed - The Supreme Court of Canada stated that "The
existence of parallel litigation is certainly a highly relevant consideration that will often
support denying standing. However, I agree with the chambers judge that the existence of
a civil  case in another province even one that  raises many of the same issues is  not
necessarily a sufficient basis for denying standing. There are several reasons for this. One
is that, given the provincial organization of our superior courts, decisions of the courts in
one province are not binding on courts in the others. Thus, litigation in one province is
not necessarily a full response to a plaintiff wishing to litigate similar issues in another.
What  is  needed  is  a  practical  and  pragmatic  assessment  of  whether  having  parallel
proceedings in different provinces is a reasonable and effective approach in the particular
circumstances of the case." - The court found that the Society and Kiselbach challenged
the legislation from a distinctive context  -  Second,  the cases  to which the court  was
referred did not challenge nearly the entire legislative scheme as did Kiselbach and the
Society -  A stay of proceedings pending resolution of the other proceedings was one
possibility that should be taken into account in exercising the court's discretion as to
standing  -  Third,  many  difficulties  could  arise  when  constitutional  challenges  were
brought by accused in criminal proceedings - See paragraphs 62 to 72.

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - [See all Civil Rights - Topic 8583].

Practice - Topic 221



Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - The Supreme Court of Canada stated that
it "... has taken a purposive approach to the development of the law of standing in public
law  cases.  In  determining  whether  to  grant  standing,  courts  should  exercise  their
discretion and balance the underlying rationale for restricting standing with the important
role of the courts in assessing the legality of government action. At the root of the law of
standing  is  the  need  to  strike  a  balance  'between  ensuring  access  to  the  courts  and
preserving judicial resources ...'." - See paragraph 23.
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Canada. Cromwell, J., delivered the following reasons for judgment for the court on September
21, 2012.



Appeal dismissed.

Editor: Jana A. Andersen

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - The Supreme Court of Canada stated that
"Limitations on standing are necessary in  order  to  ensure that  courts  do not  become
hopelessly  overburdened  with  marginal  or  redundant  cases,  to  screen  out  the  mere
'busybody' litigant, to ensure that courts have the benefit of contending points of view of
those most directly affected and to ensure that courts play their proper role within our
democratic system of government ... The traditional approach was to limit standing to
persons whose private rights were at stake or who were specially affected by the issue. In
public law cases, however, Canadian courts have relaxed these limitations on standing
and have taken a flexible, discretionary approach to public interest standing, guided by
the purposes which underlie the traditional limitations. In exercising their discretion with
respect to standing, the courts weigh three factors in light of these underlying purposes
and of the particular circumstances. The courts consider whether the case raises a serious
justiciable  issue,  whether  the party  bringing the  action has a  real  stake or  a  genuine
interest in its outcome and whether, having regard to a number of factors, the proposed
suit is a reasonable and effective means to bring the case to court ... The courts exercise
this discretion to grant or refuse standing in a 'liberal and generous manner'." - The court
held that the three factors were not to be treated as a rigid checklist, but as interrelated
considerations to be taken into account and weighed in exercising judicial discretion in a
way that served the underlying purposes of the law of standing - In particular, it was not
necessary to show that there was no other reasonable and effective manner in which the
issue might be brought before the court - See paragraphs 1 to 3, 20 to 52.

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - Downtown Eastside Sex Workers United
Against Violence Society and Kiselbach, a former sex trade worker currently working as
a  violence  prevention  coordinator  in  the  Downtown  Eastside,  challenged  the
constitutional validity of various Criminal Code sections related to prostitution - They
sought a declaration that these provisions violated ss. 2(b), 2(d), and 15 of the Canadian
Charter of Rights and Freedoms - A motions judge held that the Society and Kiselbach
lacked standing - On appeal, the British Columbia Court of Appeal held that they had
public interest standing - The Attorney General of Canada appealed - The Supreme Court
of Canada considered the circumstances of the case in light of the three factors which had
to  be  considered  when  determining  whether  a  litigant  had  public  interest  standing:
whether the case raised a serious justiciable issue, whether the respondents had a real
stake or a genuine interest in the issue(s), and whether the suit was a reasonable and
effective means of bringing the issues before the courts in all  of the circumstances -
Although there was little dispute that the first two factors favoured granting standing, all
three factors had to be reviewed as they had to be weighed cumulatively rather than



individually - The court held that when all three factors were considered in a purposive,
flexible  and generous manner,  the Court  of  Appeal  was right  to grant  public  interest
standing to the Society and Kiselbach - See paragraphs 1 to 17 and 53 to 76.

Practice - Topic 221
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Public interest standing (incl. requirements of) - Downtown Eastside Sex Workers United
Against Violence Society and Kiselbach, a former sex trade worker currently working as
a  violence  prevention  coordinator  in  the  Downtown  Eastside,  challenged  the
constitutional validity of various Criminal Code sections related to prostitution - They
sought a declaration that these provisions violated ss. 2(b), 2(d), and 15 of the Canadian
Charter of Rights and Freedoms - A motions judge held that the Society and Kiselbach
lacked standing - On appeal, the British Columbia Court of Appeal held that they had
public interest standing - The Attorney General of Canada appealed - The Supreme Court
of Canada stated that "The existence of parallel litigation is certainly a highly relevant
consideration  that  will  often  support  denying  standing.  However,  I  agree  with  the
chambers judge that the existence of a civil case in another province even one that raises
many of the same issues is not necessarily a sufficient basis for denying standing. There
are several reasons for this. One is that, given the provincial organization of our superior
courts, decisions of the courts in one province are not binding on courts in the others.
Thus, litigation in one province is not necessarily a full response to a plaintiff wishing to
litigate similar issues in another. What is needed is a practical and pragmatic assessment
of  whether  having  parallel  proceedings  in  different  provinces  is  a  reasonable  and
effective approach in the particular circumstances of the case." - The court found that the
Society and Kiselbach challenged the legislation from a distinctive context - Second, the
cases  to  which  the  court  was  referred  did  not  challenge  nearly  the  entire  legislative
scheme as did Kiselbach and the Society - A stay of proceedings pending resolution of
the other proceedings was one possibility that should be taken into account in exercising
the  court's  discretion  as  to  standing  -  Third,  many  difficulties  could  arise  when
constitutional  challenges  were  brought  by  accused  in  criminal  proceedings  -  See
paragraphs 62 to 72.


