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Summary:
The accused was found to be in possession of a Crosman Pro77 airgun that fired .177

calibre spherical BBs. He was charged with, inter alia, handling a firearm in a careless manner
(Criminal Code, s. 86), carrying a weapon for a purpose dangerous to the public peace (s. 88),
and carrying a concealed weapon (s.  90).  The accused was acquitted because the trial  judge
found that the airgun was not a "weapon" and could therefore not be a "firearm" as defined in s. 2
of  the  Criminal  Code.  The  Crown appealed.  The  appeal  turned  on  the  interpretation  of  the
statutorily defined terms: "firearm" and "weapon".

The  Ontario  Court  of  Appeal  allowed  the  appeal,  set  aside  the  three  acquittals  and
ordered a new trial on those charges. The court declined to interfere with an acquittal on a charge
of pointing a firearm, which was unaffected by the legal error.

Courts - Topic 78
Stare  decisis  -  Authority  of  judicial  decisions -  Prior  decisions of  same court  -  "Per
incuriam" exception - A trial judge relied on R. v. McManus (Ont. C.A. 2006) and R. v.
Labrecque (Ont.  C.A. 2011),  to find that since an airgun was not established to be a
"weapon", it  was not a "firearm" (Criminal Code, s.  2) -  The Crown appealed - The
Ontario Court of Appeal noted that in R. v. Formosa (Ont. C.A. 1993) and R. v. Felawka
(SCC 1993), the courts held that a firearm always came within the definition of weapon -
The Court of Appeal held that McManus and Labrecque were wrongly decided - The
McManus decision met the two conditions of the per incuriam exception to stare decisis
(i.e., the panel in McManus did not refer to binding judicial authority and it would have
decided the case differently, given the binding nature of Felawka) - See paragraphs 17 to
35.

Criminal Law - Topic 1123
Weapons - What constitutes a weapon - The accused was in possession of a Crosman
Pro77 airgun that  fired .177 calibre spherical  BBs -  He was charged with,  inter  alia,
handling a firearm in a careless manner (Criminal Code, s. 86), carrying a weapon for a
purpose dangerous to the public peace (s. 88), and carrying a concealed weapon (s. 90) -
The accused was acquitted of these offences because the trial judge held that the airgun
was not a "weapon" and could therefore not be a "firearm" as defined in s.  2 of the
Criminal Code - The Crown appealed - The Ontario Court of Appeal allowed the appeal
and set aside the acquittals - The court held that according to binding authority and on the
proper interpretation of the definitions of "firearm" and "weapon", barrelled objects that
met the definition of "firearm" were considered to be weapons for various offences in the



Code - See paragraphs 14 to 67.

Criminal Law - Topic 1123
Weapons - What constitutes a weapon - At issue was whether an object (in this case an
airgun) that fell within the definition of "firearm" had to meet the definition of "weapon"
(Criminal Code, s. 2) - Section 2 defined a "firearm" as a "barrelled weapon" that could
fire a shot, bullet or other projectile and was capable of causing serious bodily injury or
death - Section 2 defined "weapon" as anything used, designed or intended to be used (a)
in causing death or injury or (b) for threatening or intimidating any person - The Ontario
Court of Appeal interpreted these statutory definitions - The court concluded that there
was no ambiguity  in  the  definition of  "firearm" in  s.  2  when regard was had to  the
legislative history, the context, and the legislative scheme - Barrelled objects that met the
definition of "firearm" in s. 2 need not also meet the definition in para. (a) or (b) of the
definition of weapon to be deemed to be firearms and hence weapons for the various
weapons offences in the Code - See paragraphs 36 to 67.

Criminal Law - Topic 1123
Weapons - What constitutes a weapon - [See Courts - Topic 78]. 

Criminal Law - Topic 1441
Firearms - General - What constitutes a firearm - [See Courts - Topic 78 and first and
second Criminal Law - Topic 1123].

Statutes - Topic 2271
Interpretation - Presumptions and rules in aid - Against tautology (every word must have
a meaning) - The Ontario Court of Appeal applied the presumption against tautology in
rationalizing the statutory definitions of "firearm" and "weapon" in s. 2 of the Criminal
Code - See paragraphs 62 and 63.

Words and Phrases
Firearm - The Ontario Court of Appeal discussed the meaning of the word "firearm" as
defined in s. 2 of the Criminal Code, R.S.C. 1985, c. C-46 - See paragraphs 14 to 67.

Words and Phrases
Weapon - The Ontario Court of Appeal discussed the meaning of the word "weapon" as
defined in s. 2 of the Criminal Code, R.S.C. 1985, c. C-46 - See paragraphs 14 to 67.
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This appeal was heard on June 19, 2013, before Rosenberg, Sharpe, Gillese, Epstein and
Strathy, JJ.A., of the Ontario Court of Appeal. The following decision was delivered for the
court, by Rosenberg, J.A., who released the following decision on September 4, 2013.

Appeal allowed in part.

Editor: Elizabeth M.A. Turgeon

Criminal Law - Topic 1123
Weapons - What constitutes a weapon - A trial judge relied on R. v. McManus (Ont C.A.
2006)  and  R.  v.  Labrecque  (Ont.  C.A.  2011),  to  find  that  since  an  airgun  was  not
established to be a "weapon", it was not a "firearm" (Criminal Code, s. 2) - The Crown
appealed - The Ontario Court of Appeal noted that in R. v. Formosa (Ont. C.A. 1993) and
R.  v.  Felawka  (SCC  1993),  the  courts  held  that  a  firearm  always  came  within  the
definition of weapon - The Court of Appeal held that McManus and Labrecque were
wrongly decided - The McManus decision met the two conditions of the per incuriam
exception to stare decisis (i.e., the panel in McManus did not refer to binding judicial
authority and it  would have decided the case differently,  given the binding nature of
Felawka) - See paragraphs 17 to 35.



Criminal Law - Topic 1441
Firearms - General - What constitutes a firearm - A trial judge relied on R. v. McManus
(Ont C.A. 2006) and R. v. Labrecque (Ont. C.A. 2011), to find that since an airgun was
not established to be a "weapon", it  was not a "firearm" (Criminal Code, s.  2) - The
Crown appealed - The Ontario Court of Appeal noted that in R. v. Formosa (Ont. C.A.
1993) and R. v. Felawka (SCC 1993), the courts held that a firearm always came within
the definition of weapon - The Court of Appeal held that McManus and Labrecque were
wrongly decided - The McManus decision met the two conditions of the per incuriam
exception to stare decisis (i.e., the panel in McManus did not refer to binding judicial
authority and it  would have decided the case differently,  given the binding nature of
Felawka) - See paragraphs 17 to 35.

Criminal Law - Topic 1441
Firearms - General - What constitutes a firearm - The accused was in possession of a
Crosman Pro77 airgun that fired .177 calibre spherical BBs - He was charged with, inter
alia, handling a firearm in a careless manner (Criminal Code, s. 86), carrying a weapon
for a purpose dangerous to the public peace (s. 88), and carrying a concealed weapon (s.
90) - The accused was acquitted of these offences because the trial judge held that the
airgun was not a "weapon" and could therefore not be a "firearm" as defined in s. 2 of the
Criminal Code - The Crown appealed - The Ontario Court of Appeal allowed the appeal
and set aside the acquittals - The court held that according to binding authority and on the
proper interpretation of the definitions of "firearm" and "weapon", barrelled objects that
met the definition of "firearm" were considered to be weapons for various offences in the
Code - See paragraphs 14 to 67.

Criminal Law - Topic 1441
Firearms - General - What constitutes a firearm - At issue was whether an object (in this
case an airgun) that fell within the definition of "firearm" had to meet the definition of
"weapon" (Criminal Code, s. 2) - Section 2 defined a "firearm" as a "barrelled weapon"
that could fire a shot, bullet or other projectile and was capable of causing serious bodily
injury or death - Section 2 defined "weapon" as anything used, designed or intended to be
used (a) in causing death or injury or (b) for threatening or intimidating any person - The
Ontario Court of Appeal interpreted these statutory definitions - The court concluded that
there was no ambiguity in the definition of "firearm" in s. 2 when regard was had to the
legislative history, the context, and the legislative scheme - Barrelled objects that met the
definition of "firearm" in s. 2 need not also meet the definition in para. (a) or (b) of the
definition of weapon to be deemed to be firearms and hence weapons for the various
weapons offences in the Code - See paragraphs 36 to 67.


