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Summary:
The defendant was a Saint John City Councillor. Between April 2005 and July 2006, the

defendant made presentations to Council critical of the management of the Saint John Employee
Pension Plan. In addition, the defendant wrote a commentary about these matters which was
published in the September 1, 2006, edition of the Telegraph-Journal. The defendant argued for
the need for an independent review. The plaintiffs, the Board of Trustees of the City of Saint
John Employee Pension Plan et al., sued the defendant for defamation. This motion dealt with
two issues in the statement of defence which involved questions of law that should not be left to
the jury.

The New Brunswick Court of Queen's Bench, Trial Division, determined the issues.

Editor's note: for other cases involving these parties, see (2010), 366 N.B.R.(2d) 309; 942 A.P.R.
309 (T.D.) and (2010), 379 N.B.R.(2d) 244; 978 A.P.R. 244 (T.D.).

Libel and Slander - Topic 6009
Practice - General - Capacity to sue - The defendant was a Saint John City Councillor -
Between April 2005 and July 2006, the defendant made presentations to Council critical
of the management of the Saint John Employee Pension Plan - In addition, the defendant
wrote a commentary about these matters which was published in the September 1, 2006,
edition of the Telegraph-Journal - The defendant argued for the need for an independent
review - The plaintiffs, the Board of Trustees of the City of Saint John Employee Pension
Plan et al., sued the defendant for defamation - The defendant submitted that the Board,
as a unincorporated association, had no personality, no reputation and, thus no standing to
bring an action for defamation -  The New Brunswick Court of Queen's Bench, Trial
Division,  held  that  the  Board,  while  not  a  corporation,  was  also  not  a  completely
voluntary association,  nor  was it  composed of  an indeterminate number  of  persons  -
Rather, the City of Saint John Pension Act provided that it was a Board composed of 12
persons with a clear set of powers and duties to exercise in administering the Act and the
Plan - It  was not difficult to attribute legal personality to the Board - Because of its
common law obligations it required both a personality characterized by a high standard of
care and diligence in carrying out its  responsibilities to the best of its abilities and a
reputation for honesty, integrity and fairness - The Board had sufficient personality in the



form of an important reputation which it was entitled to protect - Further, the Board was
sufficiently affected by the matters that gave rise to this litigation that,  in addition to
having  legal  capacity,  the  Board  had  standing  as  of  right  to  bring  this  action  for
defamation - See paragraphs 4 to 20.

Municipal Law - Topic 822
Council members - Actions against members - Limitation period - The defendant was a
Saint John City Councillor - Between April 2005 and July 2006, the defendant made
presentations to Council critical of the management of the Saint John Employee Pension
Plan - In addition, the defendant wrote a commentary about these matters which was
published in the September 1, 2006, edition of the Telegraph-Journal - The defendant
argued for the need for an independent review - The plaintiffs, the Board of Trustees of
the City of Saint John Employee Pension Plan et al., sued the defendant for defamation -
The defendant asserted that the action was statute-barred under the three month limitation
period in  s. 22 of the Saint John City Government Act - The plaintiff submitted that the
limitation period did not apply because, inter alia, 1) the paramountcy clause contained in
s. 13 of the Municipalities Act; 2) the limitation clause could only be relied on if the
conduct undertaken was in furtherance of the 1912 Act; and 3) the defendant, by acting
maliciously, was acting outside the scope of his duties as a councillor when he made the
defamatory statements and could not rely on a limitation period applicable to councillors
undertaking their public duties in good faith - The New Brunswick Court of Queen's
Bench, Trial Division, rejected the plaintiffs' submissions - See paragraphs 25 and 26.

Municipal Law - Topic 822
Council members - Actions against members - Limitation period - The defendant was a
Saint John City Councillor - Between April 2005 and July 2006, the defendant made
presentations to Council critical of the management of the Saint John Employee Pension
Plan - In addition, the defendant wrote a commentary about these matters which was
published in the September 1, 2006, edition of the Telegraph-Journal - The defendant
argued for the need for an independent review - The plaintiffs, the Board of Trustees of
the City of Saint John Employee Pension Plan et al., sued the defendant for defamation -
The defendant asserted that the action was statute-barred under the three month limitation
period in s. 22 of the Saint John City Government Act - The plaintiff submitted that the
limitation period did not apply because, inter alia, limitation clauses had to be strictly
construed and s. 22 did not apply to councillors - The Board submitted that on a plain
reading of s. 22, it clearly intended to apply only to those holding office under the mayor
and councillors - The New Brunswick Court of Queen's Bench, Trial Division, rejected
the submission - The term "commonalty" as used in s. 22 referred to the ratepayers or the
people - On a plain reading of s. 22, the defendant, as an elected councillor held an office
under the commonalty of the City of Saint John - While the organization of the Act was
not perfect, the placement of this limitation section in close proximity to the provisions
granting powers and authority to both elected and appointed officers of the municipality
in the establishment and organization of the various departments led the court to conclude
that under the scheme of the Act the provision was intended to apply to all those who
were exercising the powers set  out  in  ss.  14 to  20 and that  included the  mayor  and
councillors who held their offices under the commonalty - See paragraphs 27 to 39.



Droit municipal - Cote 822
Conseillers municipaux - Actions contre les conseillers - Délai de prescription - [Voir
Municipal Law - Topic 822].

Diffamation - Cote 6009
Procédure - Généralités - Capacité pour ester en justice - [Voir Libel and Slander - Topic
6009].
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Counsel:
Barry R. Morrison, Q.C., Timothy Hopkins and Ross Pierce, on behalf of the plaintiff;
Rodney J. Gillis, Q.C., on behalf of the defendant.

This motion was heard on February 9, 2012, by Grant, J., of the New Brunswick Court of
Queen's  Bench,  Trial  Division,  Judicial  District  of  Saint  John,  who delivered  the  following
decision on February 10, 2012.

Motion dismissed.
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