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Summary:
An employer breached the Occupational Health and Safety Act resulting in a workplace

accident. A government inspector investigated the accident and ordered the employer to comply
with the Act. The employer did so. The employer was convicted of two offences under the Act:
(1) failing to ensure that material was moved in a manner that did not endanger the safety of a
worker and (2) failing to provide information, instruction and supervision to protect the health
and safety of workers. The justice of the peace imposed a $50,000 fine, $25,000 for each offence.
The employer appealed both its convictions and sentence.

The Ontario Superior Court of Justice dismissed the conviction appeal, but allowed the
sentence appeal. The court did not change the amount of the fine for each offence ($25,000), but
made the fines concurrent, meaning that the employer had to pay only $25,000. The court relied
on the employer’s “corrective actions” as a mitigating factor. The Crown was granted leave to
appeal on the following issues: (1) mitigation after an order has been made by an inspector under
the Act; and (2) concurrent fines under provincial legislation.

The Ontario Court of Appeal allowed the appeal.

Trade Regulation - Topic 7902
Industrial safety - Particular offences - Sentences - Considerations on imposing sentence -
An employer breached the Occupational Health and Safety Act resulting in a workplace
accident - A government inspector investigated the accident and ordered the employer to
comply  with  the  Act  -  The  employer  did  so  -  The  employer  was  convicted  of  two
offences under the Act - The justice of the peace imposed a $50,000 fine, $25,000 for
each  offence  -  The  appeal  court  judge  made  the  fines  concurrent,  meaning  that  the
employer had to pay only $25,000 - She considered the employer’s compliance with the
inspector’s orders as a mitigating factor on sentence - She held that the employer ought to
be "rewarded" for doing "the right thing" - The Ontario Court of Appeal allowed the
Crown’s appeal - The court held that “[t]he court should not have discretion to treat an
employer's post-offence compliance, though statutorily required, as a mitigating factor on
sentence.  Doing so would undermine one of  the most  important  goals  of the [Act]  -
accident prevention - and the statute's most important sentencing principle - deterrence.” -
An employer’s  corrective action taken in  response to  an inspector’s  order  was not  a
mitigating factor on sentence - See paragraphs 15 to 34.

Trade Regulation - Topic 7908



Industrial safety - Particular offences - Sentences - Fines - An employer breached the
Occupational Health and Safety Act resulting in a workplace accident - A government
inspector investigated the accident and ordered the employer to comply with the Act -
The employer did so - The employer was convicted of two offences under the Act - The
justice of the peace imposed a $50,000 fine, $25,000 for each offence - The appeal court
judge made the fines concurrent, meaning that the employer had to pay only $25,000 -
The Ontario Court of Appeal allowed the Crown’s appeal - In proceedings under the
Criminal Code, the court lacked jurisdiction to impose concurrent fines - A court could
impose concurrent custodial sentences for two or more counts, but if the sentence was a
fine, it had to impose separate fines for each count, but ensuring that the overall fine was
appropriate - The court imposed these principles to proceedings under the Act - There
was no rational basis not to - Accordingly, the court reinstated the total fine of $50,000,
$25,000 for each offence - See paragraphs 35 to 38.
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This appeal was heard on June 27, 2013, by Laskin, Tulloch and Strathy, JJ.A., of the
Ontario Court of Appeal.  The following judgment of the Court  of Appeal  was delivered by
Laskin, J.A., on January 23, 2014.

Appeal allowed.
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