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Summary:

Diab was wanted in France for his alleged role in a 1980 bombing outside a Paris synagogue.

France sought to have Diab extradited.

The Ontario Superior Court (extradition judge), in a decision reported [2011] O.T.C. Uned.

337, committed Diab to await surrender. Thereafter, the Minister of Justice ordered Diab's surrender

to French authorities. Diab appealed from his committal and sought judicial review of the Minister's

decision to surrender.

The Ontario Court of Appeal dismissed the appeal and the application for judicial review.

Extradition - Topic 2.1

General - Extradition legislation - Interpretation - [See second Extradition - Topic 3343.3

].

Extradition - Topic 23 

General - Bars to extradition - Charter breaches - Diab was wanted in France for his alleged

role in a 1980 bombing - The Minister of Justice ordered his surrender to French authorities -

Diab applied for judicial review, arguing that his Charter rights (s. 7) would be infringed by

his surrender because the evidence in the French proceeding included unsourced and

unknown intelligence reports - The Ontario Court of Appeal dismissed the appeal - The court

stated that there was no categorical exclusionary rule regarding resort to intelligence-based

evidence in surrender cases - However, the Minister had to be satisfied that adequate

protections existed in the requesting state to ensure that the person surrendered would be

subject to a fair prosecution - Here, the Minister was satisfied that there would be a fair

prosecution and the court could not say that his decision in that regard was unreasonable -

See paragraphs 205 to 221. 

Extradition - Topic 23 



General - Bars to extradition - Charter breaches - Diab was wanted in France for his alleged

role in a 1980 bombing - The Minister of Justice ordered his surrender to French authorities -

Diab applied for judicial review, arguing that his Charter rights (s. 7) would be infringed by

his surrender because the French proceedings might be based on intelligence-sourced

evidence obtained by using torture - The Ontario Court of Appeal dismissed the appeal -

While the Minister might have conflated the two steps of the inquiry, he in reality followed

the two-step paradigm the court concluded was called for - Here, after considering the record

as a whole, including the further information and assurances he had received from France,

the Minister decided "that it would be neither shocking to the Canadian conscience nor

simply unacceptable to surrender the appellant to France" -  See paragraphs 222 to 276. 

Extradition - Topic 23 

General - Bars to extradition - Charter breaches - An individual applied for judicial review

of a surrender decision, arguing that his Charter rights would be infringed by his surrender

because the French proceedings might be based on intelligence-sourced evidence tainted by

torture - The Ontario Court of Appeal stated the test to be applied in determining this issue:

"... the two-step inquiry is properly framed in this way: (i) the person facing surrender, and

challenging such evidence, must first show that there is a 'plausible connection' between that

evidence and the use of torture; and, (ii) if that threshold is met, the Minister is then called

upon to make further inquiries and satisfy himself or herself - on the basis of the record, any

further information obtained and/or assurances received from the requesting state - that there

is 'no real risk' that torture-derived evidence will be used in the proposed foreign proceeding.

If the Minister is satisfied on that basis, the surrender order should be made; if not, surrender

should generally be refused" - See paragraph 229 - The court elaborated on this test,

including the rationale for adoption, the burden of proof, etc. - See paragraphs 225 to 264.

Extradition - Topic 23 

General - Bars to extradition - Charter breaches - The Ontario Court of Appeal stated that

"Although the test for refusing surrender on s. 7 [Charter] grounds is a 'strict one' and is only

met in 'very exceptional cases', it is beyond debate that torture-derived evidence may not be

used in legal proceedings and cannot be relied upon by a state seeking extradition or being

asked to extradite ... This exclusion of torture-derived evidence flows from society's

abhorrence of torture generally ... The use of torture is dishonourable ... Torture and torture-

derived evidence undermine the basic right to a fair trial and their use therefore violates the

principles of fundamental justice. This underlying concern for human rights must be

accounted for in the surrender process because the life, liberty and security interests protected

under s. 7 of the Charter have to do not only with the act of extraditing but also with the

potential consequences of that act ... As a result, Canada must neither tolerate resort to torture

or the use of torture-derived evidence domestically, nor participate in any action that would

clearly permit that to occur in a foreign state. Accordingly, just as the Minister should

generally decline to deport refugees where, on the evidence, there is a 'substantial risk' they

will be tortured if that happens ... so, too, in our view, should the Minister generally decline

to order surrender where there is a substantial risk that torture-derived evidence will be used

against the person facing prosecution in the requesting state ..." - See paragraphs 234 to 238.



Extradition - Topic 23 

General - Bars to extradition - Charter breaches - The Ontario Court of Appeal stated that

where a surrender decision by the Minister of Justice was attacked under s. 7 of the Charter,

that might lessen the level of deference - "However, review on a standard of reasonableness

remains the norm even where 'the fugitive argues that extradition would infringe his or her

rights under the Charter' ... Provided the Minister applies the correct legal test and does not

otherwise err in law or contravene the principles of natural justice, his or her decision that

surrender would not be contrary to s. 7 of the Charter and s. 44(1)(a) of the Extradition Act

remains entitled to considerable deference" - See paragraphs 201 and 203.

Extradition - Topic 23 

General - Bars to extradition - Charter breaches - The Ontario Court of Appeal stated that

"The authorities establish that, if surrender would violate s. 7 of the Charter, it will also bar

surrender under s. 44(1)(a) [of the Extradition Act]. However, the authorities also confirm

that the test for refusing surrender on s. 7 grounds is a 'strict one', and only precludes

surrender in cases of a 'very exceptional nature' where surrender to the requesting state would

'shock the conscience' of Canadians and be 'simply unacceptable' ..." - See paragraph 202.

Extradition - Topic 2901

Provisional arrest and detention - General - The Ontario Court of Appeal reviewed the

general principles regarding committal for extradition, including the statutory framework and

the governing jurisprudence - See paragraphs 23 to 43. 

Extradition - Topic 2643.3

Evidence and procedure before examining judge - Evidence - General - Expert evidence - In

committing the appellant for extradition to France, the extradition judge relied on a French

expert's handwriting analysis report (Bisotti report) - While the extradition judge found that

the French expert's conclusions were "suspect", he concluded that her evidence should not

be completely rejected as "manifestly unreliable" and tipped the scale in favour of committal

- The appellant appealed, arguing that an expert opinion (such as the Bisotti report) that did

not meet the threshold reliability test in R. v. Mohan (SCC 1994) and R. v. Abbey (Ont. C.A.

2009) was manifestly unreliable and should not be considered by a judge at an extradition

hearing - He claimed that the extradition judge erred in law in concluding to the contrary -

The Ontario Court of Appeal rejected this ground of appeal - See paragraphs 95 and 102 to

109.

Extradition - Topic 2643.3

Evidence and procedure before examining judge - Evidence - General - Expert evidence - In

committing the appellant for extradition to France, the extradition judge relied on a French

expert's handwriting analysis report (Bisotti report) - The extradition judge discounted

evidence from the appellant's experts criticizing the methodology used in the Bisotti report

(i.e., that there was one accepted method of handwriting analysis used around the world) -

While the extradition judge found that the French expert's conclusions were "suspect", he

concluded that her evidence should not be completely rejected as "manifestly unreliable" and

tipped the scale in favour of committal - The appellant appealed, arguing that the extradition



judge's conclusion that the Bisotti report was not manifestly unreliable was rooted in

speculation and a misapprehension of the evidence - The Ontario Court of Appeal rejected

this ground of appeal - See paragraphs 96 and 110 to 115.

Extradition - Topic 2643.3

Evidence and procedure before examining judge - Evidence - General - Expert evidence - In

committing the appellant for extradition to France, the extradition judge relied on a French

expert's handwriting analysis report (Bisotti report) - While the extradition judge found that

the French expert's conclusions were "suspect", he concluded that her evidence should not

be completely rejected as "manifestly unreliable" and tipped the scale in favour of committal

- The appellant appealed, arguing that the extradition judge imposed too high a standard to

determining "manifest unreliability" (i.e., erred in applying the standard set out in U.S.A. v.

Ferras (SCC 2006)) - The Ontario Court of Appeal dismissed the appeal - The Ferras

standard was not misapplied - There was no basis for appellate intervention with the

conclusion that the Bisotti report was not manifestly unreasonable - The appellant received

the meaningful judicial determination that Ferras required before he could be extradited - The

court elaborated on the "manifest unreliability" standard - See paragraphs 97 and 116 to 126.

Extradition - Topic 2643.3

Evidence and procedure before examining judge - Evidence - General - Expert evidence - In

committing the appellant for extradition to France, the extradition judge relied on a French

expert's handwriting analysis report (Bisotti report) - The appellant appealed, arguing that,

having concluded that the Bisotti report was not manifestly unreliable, the extradition judge

erred in failing to ask a second question as to whether on all of the evidence in the record,

it would it be dangerous or unsafe to convict the appellant (i.e., the judge had to apply an

"unreasonable verdict/conviction" test in deciding the issue of committal which would have

changed the result in this case) - The Ontario Court of Appeal dismissed the appeal - The

extradition judge made no error in failing to conduct the analysis suggested by the appellant -

The court stated that "the 'dangerous or unsafe to convict' standard properly belongs in the

test for manifest unreliability, where the extradition judge applied it. Additionally, in our

view the test for unreasonable verdict/conviction is, by its very nature, different from the test

for committal. The former is a retrospective analysis, performed once all of the evidence has

been heard and weighed at the trial stage, while the latter is prospective, necessarily avoiding

drawing conclusions on the ultimate outcome of the trial" - See paragraphs 98 and 127 to

141.

Extradition - Topic 2658

Evidence and procedure before examining judge - Evidence - General - Evidence required

to ground proceedings - [See all Extradition - Topic 2643.3].

Extradition - Topic 2706 

Evidence and procedure before examining judge - Procedure - Test for extradition - [See

sixth Extradition - Topic 23 and fourth Extradition - Topic 2643.3].

Extradition - Topic 3343.3 



Surrender to demanding country - Conditions precedent - Surrender for the purpose of

prosecuting the person - Diab was wanted in France for his alleged role in a 1980 bombing

outside a Paris synagogue - The Minister of Justice ordered his surrender to French

authorities - Diab applied for judicial review, arguing that the Minister lacked jurisdiction

to order surrender because France had yet to make a decision as to whether he would be put

on trial (Extradition Act, s. 3(1)) - The Ontario Court of Appeal dismissed the application -

The Minister had jurisdiction to order the surrender even though a trial in France was not a

certainty - An extradition request had to be grounded in the anticipation that there would be

a trial in the requesting state (i.e., a  process or prosecution had to have been initiated that

would, if not discontinued, lead to a trial) - A trial of that person, however, need not be

inevitable - The Minister reasonably concluded that the French authorities had taken steps

consistent with the commencement of a prosecution - See paragraphs 13 and 144 to 198.

Extradition - Topic 3343.3 

Surrender to demanding country - Conditions precedent - Surrender for the purpose of

prosecuting the person - Section 3(1) of the Extradition Act provided that a person could  be

extradited from Canada in accordance on the request of an extradition partner "for the

purpose of prosecuting the person ..." or in French "pour subir son procès" (i.e., to stand trial)

- The Ontario Court of Appeal discussed the meaning of s. 3(1) and the differences in the two

versions - The court noted that the principles of interpretation of bilingual statutes provided

that where one version had a broader meaning than the other (as did the English version in

this case), the shared meaning, the meaning to be adopted, would usually be the narrower of

the two - However, the court stated that statutory interpretation involves more than those

principles - The court also had to have regard to the applicable extradition treaty and should

avoid constructions of domestic law which would put Canada in violation of its international

obligations (in this case with France) - See paragraphs 165 to 190.

Extradition - Topic 3343.3 

Surrender to demanding country - Conditions precedent - Surrender for the purpose of

prosecuting the person - Diab was wanted in France respecting a bombing - The Minister of

Justice ordered that Diab be extradited - Diab applied for judicial review, arguing that the

Minister lacked jurisdiction to order surrender because France had not yet decided to put him

on trial - He claimed that the Minister erred in relying on information provided by the French

authorities that he had to appear in France before the "juge d'instruction" prior to a decision

being made on referring the case to trial - The Ontario Court of Appeal dismissed the appeal

- The Minister reasonably relied on the information provided by the French authorities

instead of the opinions of Diab's experts - The application of French law was a matter for the

French authorities - While the Minister could take foreign law into account in deciding

whether to order surrender, he did not make his own assessment of how foreign law should

apply, as to do so would offend the principle of comity -  See paragraphs 191 to 198.

Extradition - Topic 3947 

Practice - Judicial review - Decision to surrender (incl. standard of review) - The Ontario

Court of Appeal discussed the standard of review of a decision by the Minister of Justice to

surrender an individual for extradition pursuant to s. 3(1) of the Extradition Act - The court



concluded that the applicable standard of review in the particular circumstances of the case

at bar was reasonableness - See paragraphs 150 to 159.

Extradition - Topic 3947 

Practice - Judicial review - Decision to surrender (incl. standard of review) - [See

Extradition - Topic 23].

Statutes - Topic 526

Interpretation - General principles - Consistency with comity of nations or international law

- [See second Extradition - Topic 3343.3 ].

Statutes - Topic 1803

Interpretation - Intrinsic aids - Bilingual statutes - Interpretation of both versions - Shared

meaning rule - [See second Extradition - Topic 3343.3 ].
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Appeal dismissed;
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Extradition - Topic 2.1

General - Extradition legislation - Interpretation - Section 3(1) of the Extradition Act

provided that a person could be extradited from Canada in accordance on the request of an

extradition partner "for the purpose of prosecuting the person ..." or in French "pour subir son

procès" (i.e., to stand trial) - The Ontario Court of Appeal discussed the meaning of s. 3(1)

and the differences in the two versions - The court noted that the principles of interpretation

of bilingual statutes provided that where one version had a broader meaning than the other

(as did the English version in this case), the shared meaning, the meaning to be adopted,

would usually be the narrower of the two - However, the court stated that statutory

interpretation involves more than those principles - The court also had to have regard to the

applicable extradition treaty and should avoid constructions of domestic law which would

put Canada in violation of its international obligations (in this case with France) - See

paragraphs 165 to 190.

Extradition - Topic 2658

Evidence and procedure before examining judge - Evidence - General - Evidence required

to ground proceedings - In committing the appellant for extradition to France, the extradition

judge relied on a French expert's handwriting analysis report (Bisotti report) - While the

extradition judge found that the French expert's conclusions were "suspect", he concluded

that her evidence should not be completely rejected as "manifestly unreliable" and tipped the

scale in favour of committal - The appellant appealed, arguing that an expert opinion (such

as the Bisotti report) that did not meet the threshold reliability test in R. v. Mohan (SCC

1994) and R. v. Abbey (Ont. C.A. 2009) was manifestly unreliable and should not be

considered by a judge at an extradition hearing - He claimed that the extradition judge erred

in law in concluding to the contrary - The Ontario Court of Appeal rejected this ground of

appeal - See paragraphs 95 and 102 to 109.

Extradition - Topic 2658

Evidence and procedure before examining judge - Evidence - General - Evidence required

to ground proceedings - In committing the appellant for extradition to France, the extradition

judge relied on a French expert's handwriting analysis report (Bisotti report) - The extradition

judge discounted evidence from the appellant's experts criticizing the methodology used in

the Bisotti report (i.e., that there was one accepted method of handwriting analysis used

around the world) - While the extradition judge found that the French expert's conclusions

were "suspect", he concluded that her evidence should not be completely rejected as

"manifestly unreliable" and tipped the scale in favour of committal - The appellant appealed,

arguing that the extradition judge's conclusion that the Bisotti report was not manifestly

unreliable was rooted in speculation and a misapprehension of the evidence - The Ontario

Court of Appeal rejected this ground of appeal - See paragraphs 96 and 110 to 115.

Extradition - Topic 2658

Evidence and procedure before examining judge - Evidence - General - Evidence required

to ground proceedings - In committing the appellant for extradition to France, the extradition

judge relied on a French expert's handwriting analysis report (Bisotti report) - While the



extradition judge found that the French expert's conclusions were "suspect", he concluded

that her evidence should not be completely rejected as "manifestly unreliable" and tipped the

scale in favour of committal - The appellant appealed, arguing that the extradition judge

imposed too high a standard to determining "manifest unreliability" (i.e., erred in applying

the standard set out in U.S.A. v. Ferras (SCC 2006)) - The Ontario Court of Appeal

dismissed the appeal - The Ferras standard was not misapplied - There was no basis for

appellate intervention with the conclusion that the Bisotti report was not manifestly

unreasonable - The appellant received the meaningful judicial determination that Ferras

required before he could be extradited - The court elaborated on the "manifest unreliability"

standard - See paragraphs 97 and 116 to 126.

Extradition - Topic 2658

Evidence and procedure before examining judge - Evidence - General - Evidence required

to ground proceedings - In committing the appellant for extradition to France, the extradition

judge relied on a French expert's handwriting analysis report (Bisotti report) - The appellant

appealed, arguing that, having concluded that the Bisotti report was not manifestly

unreliable, the extradition judge erred in failing to ask a second question as to whether on all

of the evidence in the record, it would it be dangerous or unsafe to convict the appellant (i.e.,

the judge had to apply an "unreasonable verdict/conviction" test in deciding the issue of

committal which would have changed the result in this case) - The Ontario Court of Appeal

dismissed the appeal - The extradition judge made no error in failing to conduct the analysis

suggested by the appellant - The court stated that "the 'dangerous or unsafe to convict'

standard properly belongs in the test for manifest unreliability, where the extradition judge

applied it. Additionally, in our view the test for unreasonable verdict/conviction is, by its

very nature, different from the test for committal. The former is a retrospective analysis,

performed once all of the evidence has been heard and weighed at the trial stage, while the

latter is prospective, necessarily avoiding drawing conclusions on the ultimate outcome of

the trial" - See paragraphs 98 and 127 to 141.

Extradition - Topic 2706 

Evidence and procedure before examining judge - Procedure - Test for extradition -In

committing the appellant for extradition to France, the extradition judge relied on a French

expert's handwriting analysis report (Bisotti report) - The appellant appealed, arguing that,

having concluded that the Bisotti report was not manifestly unreliable, the extradition judge

erred in failing to ask a second question as to whether on all of the evidence in the record,

it would it be dangerous or unsafe to convict the appellant (i.e., the judge had to apply an

"unreasonable verdict/conviction" test in deciding the issue of committal which would have

changed the result in this case) - The Ontario Court of Appeal dismissed the appeal - The

extradition judge made no error in failing to conduct the analysis suggested by the appellant -

The court stated that "the 'dangerous or unsafe to convict' standard properly belongs in the

test for manifest unreliability, where the extradition judge applied it. Additionally, in our

view the test for unreasonable verdict/conviction is, by its very nature, different from the test

for committal. The former is a retrospective analysis, performed once all of the evidence has

been heard and weighed at the trial stage, while the latter is prospective, necessarily avoiding

drawing conclusions on the ultimate outcome of the trial" - See paragraphs 98 and 127 to



141.

Extradition - Topic 3947 

Practice - Judicial review - Decision to surrender (incl. standard of review) - The Ontario

Court of Appeal stated that where a surrender decision by the Minister of Justice was

attacked under s. 7 of the Charter, that might lessen the level of deference - "However,

review on a standard of reasonableness remains the norm even where 'the fugitive argues that

extradition would infringe his or her rights under the Charter ... Provided the Minister applies

the correct legal test and does not otherwise err in law or contravene the principles of natural

justice, his or her decision that surrender would not be contrary to s. 7 of the Charter and s.

44(1)(a) of the Extradition Act remains entitled to considerable deference" - See paragraphs

201 and 203.

Statutes - Topic 526

Interpretation - General principles - Consistency with comity of nations or international law

- Section 3(1) of the Extradition Act provided that a person could be extradited from Canada

in accordance on the request of an extradition partner "for the purpose of prosecuting the

person ..." or in French "pour subir son procès" (i.e., to stand trial) - The Ontario Court of

Appeal discussed the meaning of s. 3(1) and the differences in the two versions - The court

noted that the principles of interpretation of bilingual statutes provided that where one

version had a broader meaning than the other (as did the English version in this case), the

shared meaning, the meaning to be adopted, would usually be the narrower of the two -

However, the court stated that statutory interpretation involves more than those principles -

The court also had to have regard to the applicable extradition treaty and should avoid

constructions of domestic law which would put Canada in violation of its international

obligations (in this case with France) - See paragraphs 165 to 190.

Statutes - Topic 1803

Interpretation - Intrinsic aids - Bilingual statutes - Interpretation of both versions - Shared

meaning rule - Section 3(1) of the Extradition Act provided that a person could be extradited

from Canada in accordance on the request of an extradition partner "for the purpose of

prosecuting the person ..." or in French "pour subir son procès" (i.e., to stand trial) - The

Ontario Court of Appeal discussed the meaning of s. 3(1) and the differences in the two

versions - The court noted that the principles of interpretation of bilingual statutes provided

that where one version had a broader meaning than the other (as did the English version in

this case), the shared meaning, the meaning to be adopted, would usually be the narrower of

the two - However, the court stated that statutory interpretation involves more than those

principles - The court also had to have regard to the applicable extradition treaty and should

avoid constructions of domestic law which would put Canada in violation of its international

obligations (in this case with France) - See paragraphs 165 to 190.


