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Summary:

Section 47.1 of the Canadian Wheat Board Act required the Minister of Agriculture to
consult with the Canadian Wheat Board and to gain the consent of Western Canadian wheat and
barley producers respecting proposed changes to the well-established process of marketing the
grains in Canada. Currently, the Minister was unilaterally proceeding to revolutionize the process
by securing the imminent passage of legislation. The applicants each requested a declaration that
the Minister's conduct was an affront to the rule of law.

The Federal Court, in a decision reported at 396 F.T.R. 308, granted the applications. The
Crown appealed.

The Federal Court of Appeal allowed the appeals.

Civil Rights - Topic 2103
Freedom of association - General - Scope of right - Section 47.1 of the Canadian Wheat
Board (CWB) Act provided that "The Minister shall not cause to be introduced in
Parliament a bill that would exclude any kind, type, class or grade of wheat or barley, or
wheat or barley produced in any area in Canada, from the provisions of Part IV, either in
whole or in part, or generally, or for any period, or that would extend the application of
Part III or Part IV or both Parts III and IV to any other grain, unless (a) the Minister has
consulted with the board about the exclusion or extension; and (b) the producers of the
grain have voted in favour of the exclusion or extension, the voting process having been



determined by the Minister." - The Minister introduced new legislation (Marketing
Freedom for Grain Farmers Act) that fundamentally changed the CWB Act - The Federal
Court of Appeal held that s. 2(d) of the Charter (freedom of association) did not extend
any constitutional protection to a marketing monopoly or to a compulsory price pooling
system as contemplated by the CWB Act - Nor did the new legislation restrict the ability
of grain producers to associate for the purposes of marketing or pooling their products -
Consequently, s. 2(d) of the Charter did not need to be considered as an interpretative tool
for the purposes of ascertaining the scope of s. 47.1 of the CWB Act - See paragraphs 74
to 81.

Civil Rights - Topic 2204
Freedom of association - Denial of right of - What constitutes - [See Civil Rights - Topic
2103].

Constitutional Law - Topic 402
Powers of Parliament and the legislatures - General - Parliamentary supremacy - [See
Constitutional Law - Topic 409].

Constitutional Law - Topic 409

Powers of parliament and the legislatures - General - Sovereign body's own restrictions re
"manner and form" of subsequent legislation - Section 47.1 of the Canadian Wheat Board
(CWB) Act provided that "The Minister shall not cause to be introduced in Parliament a
bill that would exclude any kind, type, class or grade of wheat or barley, or wheat or
barley produced in any area in Canada, from the provisions of Part IV, either in whole or
in part, or generally, or for any period, or that would extend the application of Part III or
Part IV or both Parts III and IV to any other grain, unless (a) the Minister has consulted
with the board about the exclusion or extension; and (b) the producers of the grain have
voted in favour of the exclusion or extension, the voting process having been determined
by the Minister." - The Minister introduced new legislation (Marketing Freedom for
Grain Farmers Act) that fundamentally changed the CWB Act - The Federal Court of
Appeal interpreted s. 47.1 and held that it did not extend to the new legislation - Thus, the
court found it was unnecessary to finally decide the issue of whether s. 47.1 was a
"manner and form" provision that might restrict the method by which legislation might be
introduced into, and adopted by, Parliament - However, the court stated that "I have
serious reservations concerning the enforceability of section 47.1 of the CWB Act
considering the doctrine of parliamentary sovereignty, the Supreme Court of Canada's
decision in Reference Re Canada Assistance Plan (B.C.), above, and the provisions of
subsection 2(2) of the Federal Courts Act. A provision requiring that legislation be
introduced into Parliament only insofar as an outside corporation or small outside group
agrees does not appear to me to be merely a procedural requirement. The effect of such a
provision is to relinquish Parliament's powers in the hands of a small group not forming
part of Parliament. I seriously doubt such a provision could be used to impede the
introduction of legislation in Parliament or could result in the invalidation of any
subsequent legislation adopted by Parliament ..." - See paragraphs 82 to 87.

Statutes - Topic 502



Interpretation - General principles - Intention of Parliament or legislature - The Federal
Court of Appeal stated that "In ascertaining legislative intent, a court must consider the
total context of the provision to be interpreted, no matter how plain the provision may
seem when it is initially read in isolation. However, it must be kept in mind that a line
exists between judicial interpretation and legislative drafting, and that this line is not to
be crossed ..." - See paragraph 40.

Statutes - Topic 1450

Interpretation - Aids or methods to determine meaning - Legislative history - Reference
to prior versions or amendments - Section 47.1 of the Canadian Wheat Board (CWB) Act
provided that "The Minister shall not cause to be introduced in Parliament a bill that
would exclude any kind, type, class or grade of wheat or barley, or wheat or barley
produced in any area in Canada, from the provisions of Part IV, either in whole or in part,
or generally, or for any period, or that would extend the application of Part III or Part IV
or both Parts III and IV to any other grain, unless (a) the Minister has consulted with the
board about the exclusion or extension; and (b) the producers of the grain have voted in
favour of the exclusion or extension, the voting process having been determined by the
Minister." - The Federal Court of Appeal rejected an expansive interpretation of s. 47.1
that would preclude the Minister from introducing in Parliament legislation which would
fundamentally modify the CWB's mandate or which would lead to the repeal of the Act -
The court considered and rejected arguments that an expansive meaning should be given
to s. 47.1 in light of (a) its legislative history; (b) the comments of the previous Minister
in Parliament when the 1998 Amendments were being considered; (c¢) the need to
promote the democratic control of grain producers over the CWB; (d) the importance of
the CWB's democratic structure to Canada's international trade obligations under
NAFTA; and (e) the promotion of the ability of grain producers to act collectively in the
marketing of grain taking into account their freedom of association guaranteed by s. 2(d)
of the Charter - In making its decision, the court considered the legislative history and the
context in which s. 47.1 was adopted and applied the modern approach to statutory
interpretation.

Statutes - Topic 2407
Interpretation - Interpretation of words and phrases - By context - [See Statutes - Topic
1450].

Statutes - Topic 2601
Interpretation - Interpretation of words and phrases - Modern rule (incl. interpretation by
context) - General principles - [See Statutes - Topic 1450].

Statutes - Topic 3005
Interpretation - Construction where intention is plain - General principles - Liberal
construction - [See Statutes - Topic 1450].

Trade Regulation - Topic 3704
Marketing of agricultural products - Grain - Canadian Wheat Board - [See Civil Rights -
Topic 2103 and Statutes - Topic 1450].



Trade Regulation - Topic 3704

Marketing of agricultural products - Grain - Canadian Wheat Board - Section 47.1 of the
Canadian Wheat Board (CWB) Act provided that "The Minister shall not cause to be
introduced in Parliament a bill that would exclude any kind, type, class or grade of wheat
or barley, or wheat or barley produced in any area in Canada, from the provisions of Part
IV, either in whole or in part, or generally, or for any period, or that would extend the
application of Part III or Part IV or both Parts III and IV to any other grain, unless (a) the
Minister has consulted with the board about the exclusion or extension; and (b) the
producers of the grain have voted in favour of the exclusion or extension, the voting
process having been determined by the Minister." - The Federal Court of Appeal rejected
an expansive interpretation of s. 47.1 that would preclude the Minister from introducing
in Parliament legislation which would fundamentally modify the CWB's mandate or lead
to the repeal of the Act - The court considered and rejected arguments that an expansive
meaning should be given to s. 47.1 in light of (a) its legislative history; (b) the comments
of the previous Minister in Parliament when the 1998 Amendments were being
considered; (c) the need to promote the democratic control of grain producers over the
CWB; (d) the importance of the CWB's democratic structure to Canada's international
trade obligations under NAFTA; and (e) the promotion of the ability of grain producers to
act collectively in the marketing of grain taking into account their freedom of association
guaranteed by s. 2(d) of the Charter - The court considered the legislative history and the
context in which s. 47.1 was adopted and applied the modern approach to statutory
interpretation.
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Appeals allowed.
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Civil Rights - Topic 2204
Freedom of association - Denial of right of - What constitutes - Section 47.1 of the
Canadian Wheat Board (CWB) Act provided that "The Minister shall not cause to be
introduced in Parliament a bill that would exclude any kind, type, class or grade of wheat
or barley, or wheat or barley produced in any area in Canada, from the provisions of Part
IV, either in whole or in part, or generally, or for any period, or that would extend the
application of Part III or Part IV or both Parts III and IV to any other grain, unless (a) the
Minister has consulted with the board about the exclusion or extension; and (b) the
producers of the grain have voted in favour of the exclusion or extension, the voting
process having been determined by the Minister." - The Minister introduced new
legislation (Marketing Freedom for Grain Farmers Act) that fundamentally changed the
CWB Act - The Federal Court of Appeal held that s. 2(d) of the Charter (freedom of
association) did not extend any constitutional protection to a marketing monopoly or to a
compulsory price pooling system as contemplated by the CWB Act - Nor did the new



legislation restrict the ability of grain producers to associate for the purposes of
marketing or pooling their products - Consequently, s. 2(d) of the Charter did not need to
be considered as an interpretative tool for the purposes of ascertaining the scope of s.
47.1 of the CWB Act - See paragraphs 74 to 81.

Constitutional Law - Topic 402

Powers of Parliament and the legislatures - General - Parliamentary supremacy - Section
47.1 of the Canadian Wheat Board (CWB) Act provided that "The Minister shall not
cause to be introduced in Parliament a bill that would exclude any kind, type, class or
grade of wheat or barley, or wheat or barley produced in any area in Canada, from the
provisions of Part IV, either in whole or in part, or generally, or for any period, or that
would extend the application of Part III or Part IV or both Parts III and IV to any other
grain, unless (a) the Minister has consulted with the board about the exclusion or
extension; and (b) the producers of the grain have voted in favour of the exclusion or
extension, the voting process having been determined by the Minister." - The Minister
introduced new legislation (Marketing Freedom for Grain Farmers Act) that
fundamentally changed the CWB Act - The Federal Court of Appeal interpreted s. 47.1
and held that it did not extend to the new legislation - Thus, the court found it was
unnecessary to finally decide the issue of whether s. 47.1 was a "manner and form"
provision that might restrict the method by which legislation might be introduced into,
and adopted by, Parliament - However, the court stated that "I have serious reservations
concerning the enforceability of section 47.1 of the CWB Act considering the doctrine of
parliamentary sovereignty, the Supreme Court of Canada's decision in Reference Re
Canada Assistance Plan (B.C.), above, and the provisions of subsection 2(2) of the
Federal Courts Act. A provision requiring that legislation be introduced into Parliament
only insofar as an outside corporation or small outside group agrees does not appear to
me to be merely a procedural requirement. The effect of such a provision is to relinquish
Parliament's powers in the hands of a small group not forming part of Parliament. I
seriously doubt such a provision could be used to impede the introduction of legislation
in Parliament or could result in the invalidation of any subsequent legislation adopted by
Parliament ..." - See paragraphs 82 to 87.

Statutes - Topic 2407
Interpretation - Interpretation of words and phrases - By context - Section 47.1 of the
Canadian Wheat Board (CWB) Act provided that "The Minister shall not cause to be
introduced in Parliament a bill that would exclude any kind, type, class or grade of wheat
or barley, or wheat or barley produced in any area in Canada, from the provisions of Part
IV, either in whole or in part, or generally, or for any period, or that would extend the
application of Part III or Part IV or both Parts III and IV to any other grain, unless (a) the
Minister has consulted with the board about the exclusion or extension; and (b) the
producers of the grain have voted in favour of the exclusion or extension, the voting
process having been determined by the Minister." - The Federal Court of Appeal rejected
an expansive interpretation of s. 47.1 that would preclude the Minister from introducing
in Parliament legislation which would fundamentally modify the CWB's mandate or lead
to the repeal of the Act - The court considered and rejected arguments that an expansive
meaning should be given to s. 47.1 in light of (a) its legislative history; (b) the comments



of the previous Minister in Parliament when the 1998 Amendments were being
considered; (c) the need to promote the democratic control of grain producers over the
CWB; (d) the importance of the CWB's democratic structure to Canada's international
trade obligations under NAFTA; and (e) the promotion of the ability of grain producers to
act collectively in the marketing of grain taking into account their freedom of association
guaranteed by s. 2(d) of the Charter - In making its decision, the court considered the
legislative history and the context in which s. 47.1 was adopted and applied the modern
approach to statutory interpretation.

Statutes - Topic 2601

Interpretation - Interpretation of words and phrases - Modern rule (incl. interpretation by
context) - General principles - Section 47.1 of the Canadian Wheat Board (CWB) Act
provided that "The Minister shall not cause to be introduced in Parliament a bill that
would exclude any kind, type, class or grade of wheat or barley, or wheat or barley
produced in any area in Canada, from the provisions of Part IV, either in whole or in part,
or generally, or for any period, or that would extend the application of Part III or Part IV
or both Parts III and IV to any other grain, unless (a) the Minister has consulted with the
board about the exclusion or extension; and (b) the producers of the grain have voted in
favour of the exclusion or extension, the voting process having been determined by the
Minister." - The Federal Court of Appeal rejected an expansive interpretation of s. 47.1
that would preclude the Minister from introducing in Parliament legislation which would
fundamentally modify the CWB's mandate or lead to the repeal of the Act - The court
considered and rejected arguments that an expansive meaning should be given to s. 47.1
in light of (a) its legislative history; (b) the comments of the previous Minister in
Parliament when the 1998 Amendments were being considered; (c) the need to promote
the democratic control of grain producers over the CWB; (d) the importance of the
CWB's democratic structure to Canada's international trade obligations under NAFTA;
and (e) the promotion of the ability of grain producers to act collectively in the marketing
of grain taking into account their freedom of association guaranteed by s. 2(d) of the
Charter - In making its decision, the court considered the legislative history and the
context in which s. 47.1 was adopted and applied the modern approach to statutory
interpretation.

Statutes - Topic 3005
Interpretation - Construction where intention is plain - General principles - Liberal
construction - Section 47.1 of the Canadian Wheat Board (CWB) Act provided that "The
Minister shall not cause to be introduced in Parliament a bill that would exclude any kind,
type, class or grade of wheat or barley, or wheat or barley produced in any area in
Canada, from the provisions of Part IV, either in whole or in part, or generally, or for any
period, or that would extend the application of Part III or Part IV or both Parts III and IV
to any other grain, unless (a) the Minister has consulted with the board about the
exclusion or extension; and (b) the producers of the grain have voted in favour of the
exclusion or extension, the voting process having been determined by the Minister." - The
Federal Court of Appeal rejected an expansive interpretation of s. 47.1 that would
preclude the Minister from introducing in Parliament legislation which would
fundamentally modify the CWB's mandate or lead to the repeal of the Act - The court



considered and rejected arguments that an expansive meaning should be given to s. 47.1
in light of (a) its legislative history; (b) the comments of the previous Minister in
Parliament when the 1998 Amendments were being considered; (c) the need to promote
the democratic control of grain producers over the CWB; (d) the importance of the
CWB's democratic structure to Canada's international trade obligations under NAFTA;
and (e) the promotion of the ability of grain producers to act collectively in the marketing
of grain taking into account their freedom of association guaranteed by s. 2(d) of the
Charter - In making its decision, the court considered the legislative history and the
context in which s. 47.1 was adopted and applied the modern approach to statutory
interpretation.

Trade Regulation - Topic 3704

Marketing of agricultural products - Grain - Canadian Wheat Board - Section 47.1 of the
Canadian Wheat Board (CWB) Act provided that "The Minister shall not cause to be
introduced in Parliament a bill that would exclude any kind, type, class or grade of wheat
or barley, or wheat or barley produced in any area in Canada, from the provisions of Part
IV, either in whole or in part, or generally, or for any period, or that would extend the
application of Part III or Part IV or both Parts III and IV to any other grain, unless (a) the
Minister has consulted with the board about the exclusion or extension; and (b) the
producers of the grain have voted in favour of the exclusion or extension, the voting
process having been determined by the Minister." - The Minister introduced new
legislation (Marketing Freedom for Grain Farmers Act) that fundamentally changed the
CWB Act - The Federal Court of Appeal held that s. 2(d) of the Charter (freedom of
association) did not extend any constitutional protection to a marketing monopoly or to a
compulsory price pooling system as contemplated by the CWB Act - Nor did the new
legislation restrict the ability of grain producers to associate for the purposes of
marketing or pooling their products - Consequently, s. 2(d) of the Charter did not need to
be considered as an interpretative tool for the purposes of ascertaining the scope of s.
47.1 of the CWB Act - See paragraphs 74 to 81.

Trade Regulation - Topic 3704
Marketing of agricultural products - Grain - Canadian Wheat Board - Section 47.1 of the
Canadian Wheat Board (CWB) Act provided that "The Minister shall not cause to be
introduced in Parliament a bill that would exclude any kind, type, class or grade of wheat
or barley, or wheat or barley produced in any area in Canada, from the provisions of Part
IV, either in whole or in part, or generally, or for any period, or that would extend the
application of Part III or Part IV or both Parts III and IV to any other grain, unless (a) the
Minister has consulted with the board about the exclusion or extension; and (b) the
producers of the grain have voted in favour of the exclusion or extension, the voting
process having been determined by the Minister." - The Federal Court of Appeal rejected
an expansive interpretation of s. 47.1 that would preclude the Minister from introducing
in Parliament legislation which would fundamentally modify the CWB's mandate or lead
to the repeal of the Act - The court considered and rejected arguments that an expansive
meaning should be given to s. 47.1 in light of (a) its legislative history; (b) the comments
of the previous Minister in Parliament when the 1998 Amendments were being
considered; (c) the need to promote the democratic control of grain producers over the



CWRB; (d) the importance of the CWB's democratic structure to Canada's international
trade obligations under NAFTA; and (e) the promotion of the ability of grain producers to
act collectively in the marketing of grain taking into account their freedom of association
guaranteed by s. 2(d) of the Charter - In making its decision, the court considered the
legislative history and the context in which s. 47.1 was adopted and applied the modern
approach to statutory interpretation.



