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Summary:
The  representative  plaintiffs  commenced  this  class  action  on  January  5,  2011,  for

damages in respect of personal injuries as a result of moose-vehicle collisions in Newfoundland
and Labrador (the defendant). The claims were the torts of strict liability, public nuisance and
negligence.  The  matter  was  certified  as  a  class  action.  The  plaintiffs'  position  was  that  the
commencement of the running of the two-year limitation period was postponed until an expert's
opinion was obtained by Class counsel  on December 23,  2010. The defendant applied for a
preliminary determination, under rule 38.01, of the following common issue: "Whether, with
respect to claims arising more than two years before the commencement of these proceedings,
the running of time for limitations purposes has been postponed or suspended by the doctrine of
discoverability?"

The Newfoundland and Labrador Supreme Court, Trial Division (General), determined,
in this "very unique and complex case", that an expert's opinion was required by the plaintiffs, in
order to trigger the commencement of the running of the limitation period with respect to the
claim of negligence. An expert's opinion was necessary for the plaintiffs to discover the material
facts respecting the purported wrongful conduct and, in turn, the likely cause of their injuries. A
sufficient evidentiary basis was put forward to allow that determination. However, there was an
insufficient evidentiary basis to make a determination, at this stage, as to whether each of the
plaintiffs  exercised  reasonable  diligence  in  obtaining  the  expert's  opinion.  As  a  result,  that
determination remained a matter for the trial judge.

Evidence - Topic 7003.2
Opinion evidence - Expert evidence - General - When expert evidence required - [See
fourth Practice - Topic 210.1].

Limitation of Actions - Topic 15
General principles - Discoverability rule - Application of - [See fourth Practice - Topic
210.1].

Limitation of Actions - Topic 17
General principles - Continuing acts and continuing losses - [See first  Practice - Topic
210.1].

Limitation of Actions - Topic 3103



Actions in tort - Negligence - When time begins to run - [See fourth  Practice - Topic
210.1].

Limitation of Actions - Topic 3010
Actions in tort - When time begins to run - Discoverability rule - [See fourth Practice -
Topic 210.1].

Limitation of Actions - Topic 7525
Actions against the Crown - When limitation period commences - Neglect of statutory or
public duty - [See fourth Practice - Topic 210.1].

Limitation of Actions - Topic 9305 
Postponement or suspension of statute -  Discoverability rule -  [See fourth  Practice -
Topic 210.1].

Practice - Topic 210.1
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Class or representative actions - Procedure - General (incl. venue, discovery, etc.) - The
plaintiffs commenced a class action for damages in respect of personal injuries as a result
of moose-vehicle collisions in Newfoundland and Labrador - The claims were the torts of
strict liability, public nuisance and negligence - The defendant applied under rule 38.01
of the Rules of the Supreme Court for a preliminary determination of the common issue
of whether the claims of strict liability and public nuisance were continuing causes of
action  or  if  discoverability  applied  to  the  limitation  periods  for  those  torts  -  The
Newfoundland and Labrador Supreme Court, Trial Division (General), held that it was
not  appropriate  in  this  application to  make that  determination -  "In  order  to  make a
determination that there was a continuous imposition of an undue risk of harm upon users
of the highway, or that there was a continuous failure by the Defendant to perform a duty
imposed by law, the consent statement of facts would have to contain facts which could
lead the Court to such conclusions. The consent statement of facts does not provide an
adequate  evidentiary  basis  to  allow  the  Court  to  make  such  determinations.  Such
determinations are for the trial judge to make." - See paragraphs 18 to 32.

Practice - Topic 210.1
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Class or representative actions - Procedure - General (incl. venue, discovery, etc.) - The
plaintiffs commenced a class action for damages in respect of personal injuries as a result
of  moose-vehicle  collisions  in  Newfoundland  and  Labrador  -  The  claims  included
negligence - The plaintiffs maintained that the limitation period for the negligence claim
did not start to run until Class counsel received advice from a wildlife vehicle collision
mitigation expert - The defendant applied, under rule 38.01, to determine the impact of
discoverability  -  The  Newfoundland  and  Labrador  Supreme  Court,  Trial  Division
(General),  stated  that  "[i]n  assessing  whether  Rule  38.01  is  a  suitable  vehicle  to
determine, on a class-wide basis, the discoverability issue for negligence, it is reasonable
to  state  that  limitation  period  issues,  in  general,  are  indeed  amenable  to  Rule  38.01
applications.  Further,  ...  providing a  ruling on this  application could indeed have the



effect of simplifying the litigation" - However, there was an insufficient evidentiary basis
to allow the court to infer that for all members of the Class, the first contact with an
expert was that initiated by Class counsel - Further, the consent statement of facts failed
to  provide  facts  to  support  the  contention  that  all  plaintiffs  acted  with  reasonable
diligence in obtaining an expert's opinion - See paragraphs 34 to 41.

Practice - Topic 210.1
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Class or representative actions - Procedure - General (incl. venue, discovery, etc.) - The
defendant in this class action sought a preliminary determination of a common issue,
namely,  whether  the running of  time for  limitations purposes had been postponed or
suspended by the doctrine of discoverability - The plaintiffs submitted that the action
could only be feasibly taken if it was done as a class action, due to the risk inherent in the
action, and because of the enormous effort required to conduct the document discoveries,
witness discoveries and to assemble the expert opinion evidence - The Newfoundland and
Labrador Supreme Court, Trial Division (General), stated that "[t]he Plaintiffs therefore
seem to suggest that because this is a class action, the limitation period issue should be
analyzed differently than if it was not a class action. I do not accept this proposition.
Rather, I agree with the Ontario Court of Appeal statement in Smith v. Inco [(2011) (Ont.
C.A.)] .... that the use of a class action does not change the 'substantive law applicable to
individual actions'" - See paragraph 65.

Practice - Topic 210.1
Persons who can sue and be sued - Individuals and corporations - Status or standing -
Class or representative actions - Procedure - General (incl. venue, discovery, etc.) - This
class action was commenced on January 5,  2011, for damages in respect of personal
injuries  as  a  result  of  moose-vehicle  collisions  in  Newfoundland  and  Labrador  (the
defendant) - The claims included negligence - The defendant applied for a preliminary
determination of the following common issue: "Whether, with respect to claims arising
more than two years before the commencement of these proceedings, the running of time
for  limitations  purposes  has  been  postponed  or  suspended  by  the  doctrine  of
discoverability?" - The plaintiffs' position was that the running of the limitation period
was postponed until the opinion of an expert in wildlife vehicle collision mitigation was
obtained by Class counsel on December 23, 2010 - The Newfoundland and Labrador
Supreme Court, Trial Division (General), found that there was a sufficient evidentiary
basis for determining whether an expert's opinion was necessary to trigger the running of
the  limitation  period  for  the  claim  of  negligence  -  The  plaintiffs  established  that
knowledge  of  the  breach  of  the  standard  of  care  was  only  discoverable  through  an
expert's opinion - Simply knowing the identity of the defendant, as owner of the highway,
was not sufficient  to trigger  the running of  the limitation period -  In order  to assess
whether what the defendant did to maintain public safety on the highways, an expert
opinion was necessary - The fact of the breach of a standard of care and, in turn, the issue
of causation could not have been known, by any of the plaintiffs, until an expert's opinion
was received - In the end result, the court answered the question posed by the rule 38.01
application as follows: "that an expert's opinion was required by each individual member
of  the  Class  in  order  for  the  limitation  period  in  negligence  to  commence  running.



Therefore, discoverability postpones the running of the limitation period for the claim of
negligence, for those Plaintiffs who can establish, at trial, that they acted with reasonable
diligence in obtaining an expert's opinion." - See paragraphs 44 to 92.

Practice - Topic 5264 
Trials - General - Trial of preliminary issues - Application - Question of law - [See all
Practice - Topic 210.1].

Cases Noticed:
Miawpukek Band v. Ind-Rec Highway Services Ltd. (1999), 172 Nfld. & P.E.I.R. 245;

528 A.P.R. 245 (Nfld. C.A.), appld. [para. 19].
Bolton Oak Inc. et al. v. McColl- Frontenac Inc. et al., [2011] O.T.C. Uned. 6567; 2011

ONSC 6567, refd to. [para. 26].
Dawe  v.  Newfoundland  Liquor  Corp.  -  see  Human  Rights  Commission  (Nfld.)  v.

Newfoundland Liquor Corp. 
Human Rights Commission (Nfld.) v. Newfoundland Liquor Corp. (2004), 233 Nfld. &

P.E.I.R. 253; 693 A.P.R. 253; 2004 NLCA 5, refd to. [para. 27].
Gregg v. Freightliner Ltd. et al., [2003] B.C.T.C. 241; 2003 BCSC 241, refd to. [para.

34].
Amyotrophic Lateral Sclerosis Society of Essex County v. Windsor (City), 2012 ONSC

6753, refd to. [para. 34].
Al-Harazi et al. v. Quizno's Canada Restaurant Corp. et al., [2007] O.T.C. Uned. F16; 49

C.P.C.(6th) 191 (S.C.), refd to. [para. 34].
Smith v. Inco Ltd. (2011), 284 O.A.C. 13; 107 O.R. (3d) 321; 2011 ONCA 628, refd to.

[para. 35].
Central Trust Co. v. Rafuse and Cordon, [1986] 2 S.C.R. 147; 69 N.R. 321; 75 N.S.R.(2d)

109; 186 A.P.R. 109; 31 D.L.R.(4th) 481, refd to. [para. 46].
Rogers v. Morgan et al. (2011), 307 Nfld. & P.E.I.R. 292; 954 A.P.R. 292; 2011 NLCA

27, appld. [para. 47].
Nicholas v. McCarthy Tetrault et al., [2008] O.T.C. Uned. M41, affd. (2009), 254 O.A.C.

197; 2009 ONCA 692, refd to. [para. 51].
K.M. v. H.M., [1992] 3 S.C.R. 6; 142 N.R. 321; 57 O.A.C. 321, refd to. [para. 55].
Foley v. Greene (1990), 85 Nfld. & P.E.I.R. 156; 266 A.P.R. 156 (N.L.T.D.), consd. [para.

62].
Novak et al. v. Bond, [1999] 1 S.C.R. 808; 239 N.R. 134; 122 B.C.A.C. 161; 200 W.A.C.

161, consd. [para. 66].
Aguonie v. Galion Solid Waste Material Inc. et al. (1998), 107 O.A.C. 114; 156 D.L.R.

(4th) 222 (C.A.), refd to. [para. 71].
Patterson v. Anderson et al.,  [2004] O.T.C. 777; 72 O.R.(3d) 330 (Sup. Ct.),  refd to.

[para. 74].
Keeping v. Canada (Minister of Fisheries and Oceans) (2002), 210 Nfld. & P.E.I.R. 1;

630 A.P.R. 1 (N.L.T.D.), refd to. [para. 82].
Soper et al. v. Southcott et al. (1998), 111 O.A.C. 339; 39 O.R.(3d) 737 (C.A.), refd to.

[para. 84].

Statutes Noticed:



Limitations Act, S.N.L 1995, c. L-16.1, sect. 5[para. 11]; sect. 14 [para. 12].
Rules of Court (Nfld. & Lab.), Supreme Court Rules, rule 38.01 [para. 18].
Supreme Court Rules (Nfld. & Lab.) - see Rules of Court (Nfld. & Lab.), Supreme Court

Rules.

Counsel:
Chesley F. Crosbie, Q.C., and Jessica A. Dellow, for the plaintiffs;
Rolf Pritchard, Q.C., and David G. Rodgers, for the defendant.

This  application  was  heard  on  September  30,  2013,  before  Marshall,  J.,  of  the
Newfoundland  and  Labrador  Supreme  Court,  Trial  Division  (General),  who  delivered  the
following reasons for judgment and judgment, dated December 10, 2013.

Judgment accordingly.

Editor: E. Joanne Oley

Evidence - Topic 7003.2
Opinion evidence - Expert evidence - General - When expert evidence required - This
class action was commenced on January 5,  2011, for damages in respect of personal
injuries  as  a  result  of  moose-vehicle  collisions  in  Newfoundland  and  Labrador  (the
defendant) - The claims included negligence - The defendant applied for a preliminary
determination of the following common issue: "Whether, with respect to claims arising
more than two years before the commencement of these proceedings, the running of time
for  limitations  purposes  has  been  postponed  or  suspended  by  the  doctrine  of
discoverability?" - The plaintiffs' position was that the running of the limitation period
was postponed until the opinion of an expert in wildlife vehicle collision mitigation was
obtained by Class counsel on December 23, 2010 - The Newfoundland and Labrador
Supreme Court, Trial Division (General), found that there was a sufficient evidentiary
basis for determining whether an expert's opinion was necessary to trigger the running of
the  limitation  period  for  the  claim  of  negligence  -  The  plaintiffs  established  that
knowledge  of  the  breach  of  the  standard  of  care  was  only  discoverable  through  an
expert's opinion - Simply knowing the identity of the defendant, as owner of the highway,
was not sufficient  to trigger  the running of  the limitation period -  In order  to assess
whether what the defendant did to maintain public safety on the highways, an expert
opinion was necessary - The fact of the breach of a standard of care and, in turn, the issue
of causation could not have been known, by any of the plaintiffs, until an expert's opinion
was received - In the end result, the court answered the question posed by the rule 38.01
application as follows: "that an expert's opinion was required by each individual member
of  the  Class  in  order  for  the  limitation  period  in  negligence  to  commence  running.
Therefore, discoverability postpones the running of the limitation period for the claim of
negligence, for those Plaintiffs who can establish, at trial, that they acted with reasonable
diligence in obtaining an expert's opinion." - See paragraphs 44 to 92.

Limitation of Actions - Topic 15



General  principles  -  Discoverability  rule  -  Application  of  -  This  class  action  was
commenced on January 5, 2011, for damages in respect of personal injuries as a result of
moose-vehicle collisions in Newfoundland and Labrador (the defendant) - The claims
included  negligence  -  The  defendant  applied  for  a  preliminary  determination  of  the
following common issue: "Whether, with respect to claims arising more than two years
before  the  commencement  of  these  proceedings,  the  running  of  time  for  limitations
purposes has been postponed or suspended by the doctrine of discoverability?" -  The
plaintiffs' position was that the running of the limitation period was postponed until the
opinion  of  an  expert  in  wildlife  vehicle  collision  mitigation  was  obtained  by  Class
counsel on December 23, 2010 - The Newfoundland and Labrador Supreme Court, Trial
Division (General), found that there was a sufficient evidentiary basis for determining
whether an expert's opinion was necessary to trigger the running of the limitation period
for the claim of negligence - The plaintiffs established that knowledge of the breach of
the standard of care was only discoverable through an expert's opinion - Simply knowing
the identity of the defendant, as owner of the highway, was not sufficient to trigger the
running of the limitation period - In order to assess whether what the defendant did to
maintain public safety on the highways, an expert opinion was necessary - The fact of the
breach of a standard of care and, in turn, the issue of causation could not have been
known, by any of the plaintiffs, until an expert's opinion was received - In the end result,
the court answered the question posed by the rule 38.01 application as follows: "that an
expert's opinion was required by each individual member of the Class in order for the
limitation  period  in  negligence  to  commence  running.  Therefore,  discoverability
postpones  the  running of  the limitation period for  the  claim of  negligence,  for  those
Plaintiffs who can establish, at trial, that they acted with reasonable diligence in obtaining
an expert's opinion." - See paragraphs 44 to 92.

Limitation of Actions - Topic 17
General principles - Continuing acts and continuing losses - The plaintiffs commenced a
class  action for  damages  in  respect  of  personal  injuries  as  a  result  of  moose-vehicle
collisions in Newfoundland and Labrador - The claims were the torts of strict liability,
public nuisance and negligence - The defendant applied under rule 38.01 of the Rules of
the Supreme Court for a preliminary determination of the common issue of whether the
claims  of  strict  liability  and  public  nuisance  were  continuing  causes  of  action  or  if
discoverability applied to the limitation periods for those torts - The Newfoundland and
Labrador Supreme Court, Trial Division (General), held that it was not appropriate in this
application to make that determination - "In order to make a determination that there was
a continuous imposition of an undue risk of harm upon users of the highway, or that there
was a continuous failure by the Defendant to perform a duty imposed by law, the consent
statement  of  facts  would  have  to  contain  facts  which  could  lead  the  Court  to  such
conclusions. The consent statement of facts does not provide an adequate evidentiary
basis to allow the Court to make such determinations. Such determinations are for the
trial judge to make." - See paragraphs 18 to 32.

Limitation of Actions - Topic 3103
Actions  in  tort  -  Negligence  -  When  time  begins  to  run  -  This  class  action  was
commenced on January 5, 2011, for damages in respect of personal injuries as a result of



moose-vehicle collisions in Newfoundland and Labrador (the defendant) - The claims
included  negligence  -  The  defendant  applied  for  a  preliminary  determination  of  the
following common issue: "Whether, with respect to claims arising more than two years
before  the  commencement  of  these  proceedings,  the  running  of  time  for  limitations
purposes has been postponed or suspended by the doctrine of discoverability?" -  The
plaintiffs' position was that the running of the limitation period was postponed until the
opinion  of  an  expert  in  wildlife  vehicle  collision  mitigation  was  obtained  by  Class
counsel on December 23, 2010 - The Newfoundland and Labrador Supreme Court, Trial
Division (General), found that there was a sufficient evidentiary basis for determining
whether an expert's opinion was necessary to trigger the running of the limitation period
for the claim of negligence - The plaintiffs established that knowledge of the breach of
the standard of care was only discoverable through an expert's opinion - Simply knowing
the identity of the defendant, as owner of the highway, was not sufficient to trigger the
running of the limitation period - In order to assess whether what the defendant did to
maintain public safety on the highways, an expert opinion was necessary - The fact of the
breach of a standard of care and, in turn, the issue of causation could not have been
known, by any of the plaintiffs, until an expert's opinion was received - In the end result,
the court answered the question posed by the rule 38.01 application as follows: "that an
expert's opinion was required by each individual member of the Class in order for the
limitation  period  in  negligence  to  commence  running.  Therefore,  discoverability
postpones  the  running of  the limitation period for  the  claim of  negligence,  for  those
Plaintiffs who can establish, at trial, that they acted with reasonable diligence in obtaining
an expert's opinion." - See paragraphs 44 to 92.

Limitation of Actions - Topic 3010
Actions in tort - When time begins to run - Discoverability rule - This class action was
commenced on January 5, 2011, for damages in respect of personal injuries as a result of
moose-vehicle collisions in Newfoundland and Labrador (the defendant) - The claims
included  negligence  -  The  defendant  applied  for  a  preliminary  determination  of  the
following common issue: "Whether, with respect to claims arising more than two years
before  the  commencement  of  these  proceedings,  the  running  of  time  for  limitations
purposes has been postponed or suspended by the doctrine of discoverability?" -  The
plaintiffs' position was that the running of the limitation period was postponed until the
opinion  of  an  expert  in  wildlife  vehicle  collision  mitigation  was  obtained  by  Class
counsel on December 23, 2010 - The Newfoundland and Labrador Supreme Court, Trial
Division (General), found that there was a sufficient evidentiary basis for determining
whether an expert's opinion was necessary to trigger the running of the limitation period
for the claim of negligence - The plaintiffs established that knowledge of the breach of
the standard of care was only discoverable through an expert's opinion - Simply knowing
the identity of the defendant, as owner of the highway, was not sufficient to trigger the
running of the limitation period - In order to assess whether what the defendant did to
maintain public safety on the highways, an expert opinion was necessary - The fact of the
breach of a standard of care and, in turn, the issue of causation could not have been
known, by any of the plaintiffs, until an expert's opinion was received - In the end result,
the court answered the question posed by the rule 38.01 application as follows: "that an
expert's opinion was required by each individual member of the Class in order for the



limitation  period  in  negligence  to  commence  running.  Therefore,  discoverability
postpones  the  running of  the limitation period for  the  claim of  negligence,  for  those
Plaintiffs who can establish, at trial, that they acted with reasonable diligence in obtaining
an expert's opinion." - See paragraphs 44 to 92.

Limitation of Actions - Topic 7525
Actions against the Crown - When limitation period commences - Neglect of statutory or
public  duty -  This  class  action was commenced on January 5,  2011,  for  damages in
respect of personal injuries as a result of moose-vehicle collisions in Newfoundland and
Labrador (the defendant) - The claims included negligence - The defendant applied for a
preliminary determination of  the  following common issue:  "Whether,  with  respect  to
claims arising more than two years before the commencement of these proceedings, the
running of time for limitations purposes has been postponed or suspended by the doctrine
of discoverability?" - The plaintiffs' position was that the running of the limitation period
was postponed until the opinion of an expert in wildlife vehicle collision mitigation was
obtained by Class counsel on December 23, 2010 - The Newfoundland and Labrador
Supreme Court, Trial Division (General), found that there was a sufficient evidentiary
basis for determining whether an expert's opinion was necessary to trigger the running of
the  limitation  period  for  the  claim  of  negligence  -  The  plaintiffs  established  that
knowledge  of  the  breach  of  the  standard  of  care  was  only  discoverable  through  an
expert's opinion - Simply knowing the identity of the defendant, as owner of the highway,
was not sufficient  to trigger  the running of  the limitation period -  In order  to assess
whether what the defendant did to maintain public safety on the highways, an expert
opinion was necessary - The fact of the breach of a standard of care and, in turn, the issue
of causation could not have been known, by any of the plaintiffs, until an expert's opinion
was received - In the end result, the court answered the question posed by the rule 38.01
application as follows: "that an expert's opinion was required by each individual member
of  the  Class  in  order  for  the  limitation  period  in  negligence  to  commence  running.
Therefore, discoverability postpones the running of the limitation period for the claim of
negligence, for those Plaintiffs who can establish, at trial, that they acted with reasonable
diligence in obtaining an expert's opinion." - See paragraphs 44 to 92.

Limitation of Actions - Topic 9305 
Postponement  or  suspension of  statute  -  Discoverability  rule  -  This  class  action was
commenced on January 5, 2011, for damages in respect of personal injuries as a result of
moose-vehicle collisions in Newfoundland and Labrador (the defendant) - The claims
included  negligence  -  The  defendant  applied  for  a  preliminary  determination  of  the
following common issue: "Whether, with respect to claims arising more than two years
before  the  commencement  of  these  proceedings,  the  running  of  time  for  limitations
purposes has been postponed or suspended by the doctrine of discoverability?" -  The
plaintiffs' position was that the running of the limitation period was postponed until the
opinion  of  an  expert  in  wildlife  vehicle  collision  mitigation  was  obtained  by  Class
counsel on December 23, 2010 - The Newfoundland and Labrador Supreme Court, Trial
Division (General), found that there was a sufficient evidentiary basis for determining
whether an expert's opinion was necessary to trigger the running of the limitation period
for the claim of negligence - The plaintiffs established that knowledge of the breach of



the standard of care was only discoverable through an expert's opinion - Simply knowing
the identity of the defendant, as owner of the highway, was not sufficient to trigger the
running of the limitation period - In order to assess whether what the defendant did to
maintain public safety on the highways, an expert opinion was necessary - The fact of the
breach of a standard of care and, in turn, the issue of causation could not have been
known, by any of the plaintiffs, until an expert's opinion was received - In the end result,
the court answered the question posed by the rule 38.01 application as follows: "that an
expert's opinion was required by each individual member of the Class in order for the
limitation  period  in  negligence  to  commence  running.  Therefore,  discoverability
postpones  the  running of  the limitation period for  the  claim of  negligence,  for  those
Plaintiffs who can establish, at trial, that they acted with reasonable diligence in obtaining
an expert's opinion." - See paragraphs 44 to 92.

Practice - Topic 5264 
Trials  -  General  -  Trial  of  preliminary issues  -  Application -  Question of  law -  The
plaintiffs commenced a class action for damages in respect of personal injuries as a result
of moose-vehicle collisions in Newfoundland and Labrador - The claims were the torts of
strict liability, public nuisance and negligence - The defendant applied under rule 38.01
of the Rules of the Supreme Court for a preliminary determination of the common issue
of whether the claims of strict liability and public nuisance were continuing causes of
action  or  if  discoverability  applied  to  the  limitation  periods  for  those  torts  -  The
Newfoundland and Labrador Supreme Court, Trial Division (General), held that it was
not  appropriate  in  this  application to  make that  determination -  "In  order  to  make a
determination that there was a continuous imposition of an undue risk of harm upon users
of the highway, or that there was a continuous failure by the Defendant to perform a duty
imposed by law, the consent statement of facts would have to contain facts which could
lead the Court to such conclusions. The consent statement of facts does not provide an
adequate  evidentiary  basis  to  allow  the  Court  to  make  such  determinations.  Such
determinations are for the trial judge to make." - See paragraphs 18 to 32.

Practice - Topic 5264 
Trials  -  General  -  Trial  of  preliminary issues  -  Application -  Question of  law -  The
plaintiffs commenced a class action for damages in respect of personal injuries as a result
of  moose-vehicle  collisions  in  Newfoundland  and  Labrador  -  The  claims  included
negligence - The plaintiffs maintained that the limitation period for the negligence claim
did not start to run until Class counsel received advice from a wildlife vehicle collision
mitigation expert - The defendant applied, under rule 38.01, to determine the impact of
discoverability  -  The  Newfoundland  and  Labrador  Supreme  Court,  Trial  Division
(General),  stated  that  "[i]n  assessing  whether  Rule  38.01  is  a  suitable  vehicle  to
determine, on a class-wide basis, the discoverability issue for negligence, it is reasonable
to  state  that  limitation  period  issues,  in  general,  are  indeed  amenable  to  Rule  38.01
applications.  Further,  ...  providing a  ruling on this  application could indeed have the
effect of simplifying the litigation" - However, there was an insufficient evidentiary basis
to allow the court to infer that for all members of the Class, the first contact with an
expert was that initiated by Class counsel - Further, the consent statement of facts failed
to  provide  facts  to  support  the  contention  that  all  plaintiffs  acted  with  reasonable



diligence in obtaining an expert's opinion - See paragraphs 34 to 41.

Practice - Topic 5264 
Trials  -  General  -  Trial  of  preliminary issues  -  Application -  Question of  law -  The
defendant in this class action sought a preliminary determination of a common issue,
namely,  whether  the running of  time for  limitations purposes had been postponed or
suspended by the doctrine of discoverability - The plaintiffs submitted that the action
could only be feasibly taken if it was done as a class action, due to the risk inherent in the
action, and because of the enormous effort required to conduct the document discoveries,
witness discoveries and to assemble the expert opinion evidence - The Newfoundland and
Labrador Supreme Court, Trial Division (General), stated that "[t]he Plaintiffs therefore
seem to suggest that because this is a class action, the limitation period issue should be
analyzed differently than if it was not a class action. I do not accept this proposition.
Rather, I agree with the Ontario Court of Appeal statement in Smith v. Inco [(2011) (Ont.
C.A.)] .... that the use of a class action does not change the 'substantive law applicable to
individual actions'" - See paragraph 65.

Practice - Topic 5264 
Trials - General - Trial of preliminary issues - Application - Question of law - This class
action was commenced on January 5, 2011, for damages in respect of personal injuries as
a result of moose-vehicle collisions in Newfoundland and Labrador (the defendant) - The
claims included negligence - The defendant applied for a preliminary determination of
the following common issue: "Whether, with respect to claims arising more than two
years before the commencement of these proceedings, the running of time for limitations
purposes has been postponed or suspended by the doctrine of discoverability?" -  The
plaintiffs' position was that the running of the limitation period was postponed until the
opinion  of  an  expert  in  wildlife  vehicle  collision  mitigation  was  obtained  by  Class
counsel on December 23, 2010 - The Newfoundland and Labrador Supreme Court, Trial
Division (General), found that there was a sufficient evidentiary basis for determining
whether an expert's opinion was necessary to trigger the running of the limitation period
for the claim of negligence - The plaintiffs established that knowledge of the breach of
the standard of care was only discoverable through an expert's opinion - Simply knowing
the identity of the defendant, as owner of the highway, was not sufficient to trigger the
running of the limitation period - In order to assess whether what the defendant did to
maintain public safety on the highways, an expert opinion was necessary - The fact of the
breach of a standard of care and, in turn, the issue of causation could not have been
known, by any of the plaintiffs, until an expert's opinion was received - In the end result,
the court answered the question posed by the rule 38.01 application as follows: "that an
expert's opinion was required by each individual member of the Class in order for the
limitation  period  in  negligence  to  commence  running.  Therefore,  discoverability
postpones  the  running of  the limitation period for  the  claim of  negligence,  for  those
Plaintiffs who can establish, at trial, that they acted with reasonable diligence in obtaining
an expert's opinion." - See paragraphs 44 to 92.


