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Summary:

Goguen held an interest in a credit union. In 2005, when aged 93, Goguen executed a
beneficiary card by which he appointed Hachey as the person to whom his interest in the credit
union was to pass and vest upon his death. Goguen died intestate in 2007, aged 95. Two
relatives, Nickerson and Earle, were appointed administrators. They and the estate sued to have
the beneficiary card declared invalid on grounds of mental incapacity and undue influence.

The New Brunswick Court of Queen's Bench, Family Division, in a decision reported
(2010), 364 N.B.R.(2d) 381; 937 A.P.R. 381, dismissed the action, absent evidence to support the
plaintiffs' allegations. The court ordered the administrators to personally pay Hachey's costs. The
administrators appealed.

The New Brunswick Court of Appeal dismissed the appeal and ordered the administrators
to personally, jointly pay the costs on appeal ($3,500).

Company Law - Topic 7504
Credit unions - General - Passing of interest in credit union upon death - [See first Gifts -
Topic 773].

Executors and Administrators - Topic 5544

Actions by and against representatives - Costs - Personal liability of representative -
Goguen signed a beneficiary card (Credit Unions Act, s. 47), naming Hachey as
beneficiary - When Goguen died intestate, his administrators challenged the validity of
the beneficiary card, alleging undue influence - The trial judge dismissed the action - The
judge held that the claim was totally devoid of merit and motivated by greed and by the
hope of benefiting from Goguen's estate - The judge ordered the administrators to
personally pay Hachey's costs - The administrators appealed, claiming that the judge's
ruling on costs was clearly wrong - The New Brunswick Court of Appeal dismissed the
appeal - There was no palpable and overriding error, thus deference was owed to the trial
judge - The appeal court also ordered the administrators to personally, jointly pay the
costs on appeal ($3,500) - See paragraphs 31 to 36.

Gifts - Topic 773
Gifts inter vivos - Grounds for invalidity - Undue influence - Goguen signed a
beneficiary card (Credit Unions Act, s. 47), naming Hachey as beneficiary - When
Goguen died intestate, his administrators challenged the validity of the beneficiary card,



alleging undue influence - The trial judge dismissed the action - The administrators
appealed, arguing that the trial judge erred in applying testamentary law to determine
undue influence, thereby placing the onus of proving undue influence on the
administrators - The New Brunswick Court of Appeal dismissed the appeal - A
beneficiary card signed under s. 47 was more akin to a testamentary provision than to an
inter vivos gift - Considering the nature of the beneficiary card, the presumption of undue
influence did not apply - The onus of proving undue influence on a balance of
probabilities rested on the party alleging undue influence, in this case the administrators -
See paragraphs 15 to 30.

Gifts - Topic 773
Gifts inter vivos - Grounds for invalidity - Undue influence - The New Brunswick Court
of Appeal stated that in matters of undue influence, the burden of proof differed
depending on whether the gift was inter vivos, or took effect upon the donor's death - The
court thereafter elaborated on the burden of proof issue - See paragraphs 16 to 21.

Gifts - Topic 955
Gifts inter vivos - Evidence and proof - Burden of proof - [See both Gifts - Topic 773].

Wills - Topic 1714
Preparation and execution - Undue influence - Evidence and proof - [See second Gifts -
Topic 773].

Donations - Cote 773
Donations entre vifs - Motifs d'invalidité - Abus d'influence - [ Voir Gifts - Topic 773].

Donations - Cote 955
Donations entre vifs - Preuve - Fardeau de la preuve - [Voir Gifts - Topic 955].

Droit des compagnies - Cote 7504
Caisse populaires - Généralités - Transfert d'un intérét dans la caisse populaire au décés
d'un membre - [Voir Company Law - Topic 7504].

Exécuteurs testamentaires et administrateurs - Cote 5544
Actions par et contre les représentants - Dépens - Responsabilité personnelle du
représentant - [ Voir Executors and Administrators - Topic 5544].

Testaments - Cote 1714
Préparation et exécution - Abus d'influence - Preuve - [ Voir Wills - Topic 1714].
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This appeal was heard on November 16, 2011, before Richard, Bell and Quigg, JJ.A., of

the New Brunswick Court of Appeal. The following decision was delivered on June 28, 2012, for
the court, by Bell, J.A.

Appeal dismissed.



Editor:

Elizabeth M.A. Turgeon

Company Law - Topic 7504

Gifts -

Gifts -

Wills -

Credit unions - General - Passing of interest in credit union upon death - Goguen signed a
beneficiary card (Credit Unions Act, s. 47), naming Hachey as beneficiary - When
Goguen died intestate, his administrators challenged the validity of the beneficiary card,
alleging undue influence - The trial judge dismissed the action - The administrators
appealed, arguing that the trial judge erred in applying testamentary law to determine
undue influence, thereby placing the onus of proving undue influence on the
administrators - The New Brunswick Court of Appeal dismissed the appeal - A
beneficiary card signed under s. 47 was more akin to a testamentary provision than to an
inter vivos gift - Considering the nature of the beneficiary card, the presumption of undue
influence did not apply - The onus of proving undue influence on a balance of
probabilities rested on the party alleging undue influence, in this case the administrators -
See paragraphs 15 to 30.

Topic 955

Gifts inter vivos - Evidence and proof - Burden of proof - Goguen signed a beneficiary
card (Credit Unions Act, s. 47), naming Hachey as beneficiary - When Goguen died
intestate, his administrators challenged the validity of the beneficiary card, alleging
undue influence - The trial judge dismissed the action - The administrators appealed,
arguing that the trial judge erred in applying testamentary law to determine undue
influence, thereby placing the onus of proving undue influence on the administrators -
The New Brunswick Court of Appeal dismissed the appeal - A beneficiary card signed
under s. 47 was more akin to a testamentary provision than to an inter vivos gift -
Considering the nature of the beneficiary card, the presumption of undue influence did
not apply - The onus of proving undue influence on a balance of probabilities rested on
the party alleging undue influence, in this case the administrators - See paragraphs 15 to
30.

Topic 955

Gifts inter vivos - Evidence and proof - Burden of proof - The New Brunswick Court of
Appeal stated that in matters of undue influence, the burden of proof differed depending
on whether the gift was inter vivos, or took effect upon the donor's death - The court
thereafter elaborated on the burden of proof issue - See paragraphs 16 to 21.

Topic 1714

Preparation and execution - Undue influence - Evidence and proof - The New Brunswick
Court of Appeal stated that in matters of undue influence, the burden of proof differed
depending on whether the gift was inter vivos, or took effect upon the donor's death - The
court thereafter elaborated on the burden of proof issue - See paragraphs 16 to 21.



