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Summary:
On her way home after drinking at a bar, Henderson drove into the back of a City of

Winnipeg  street-cleaning  truck,  pinning  a  City  employee  between  her  car  and  the  truck.
Henderson pled guilty to impaired driving causing bodily harm. The sentencing judge suspended
the passing of sentence and imposed two years' supervised probation, having concluded the case
was out of the ordinary because of the specific factors that caused Henderson to drink, namely,
side effects of the drug Mirapex. The Crown appealed, asserting that the judge made palpable
and  overriding  errors  of  fact  with  respect  to  the  side  effects  of  Mirapex,  that  she  erred  in
principle  in concluding that  there were exceptional  circumstances and that  the sentence was
unfit.

The Manitoba Court of Appeal dismissed the appeal.

Criminal Law - Topic 5704
Punishments (sentence) - Suspended sentence - Circumstances when appropriate - [See
second Criminal Law - Topic 5886.1].

Criminal Law - Topic 5705
Punishments (sentence) - Suspended sentence - Revocation of - The Crown appealed the
non-jail  sentence  imposed  on  the  accused  after  she  pled  guilty  to  impaired  driving
causing bodily harm - At issue was the sentencing judge's suspension of the passing of
sentence and the imposition of two years' supervised probation pursuant to s. 731(1)(a) of
the Criminal Code - The Manitoba Court of Appeal stated that "The suspension of the
passing of sentence means that if an offender breaches a condition of a probation order or
commits another offence during that period of probation, the Crown may apply to court
to have the probation order revoked. In those circumstances, a judge may 'impose any
sentence  that  could  have  been  imposed  if  the  passing  of  sentence  had  not  been
suspended'. See s. 732.2(5)" - In the case at bar, the court concluded that the sentencing
judge did not impose an unfit sentence - See paragraphs 66 and 67.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking or driving offences - [See
both Criminal Law - Topic 5886.1].

Criminal Law - Topic 5886.1
Sentence - Impaired driving causing bodily harm - The Manitoba Court of Appeal stated
that normally the sentence imposed for impaired driving causing bodily harm, even for a



first offender, was a jail sentence - As well, for at least two decades the case law had
consistently underscored that general deterrence and denunciation were the paramount
principles for drinking and driving offences -  "A sentence for impaired driving cause
bodily harm will be a jail sentence unless there are exceptional circumstances that permit
the judge to impose a non-incarceratory sentence. Stating this principle is easier than
ascertaining what are exceptional circumstances" - See paragraphs 38 to 46.

Criminal Law - Topic 5886.1
Sentence -  Impaired driving causing bodily  harm -  The Crown appealed the non-jail
sentence imposed on the accused after she pled guilty to impaired driving causing bodily
harm - At issue was the sentencing judge's suspension of the passing of sentence and the
imposition of two years' supervised probation - The sentencing judge made the following
findings of fact for determining that there were exceptional circumstances: the accused
did not normally drink alcohol; shortly before the collision she was put on Mirapex for
restless leg syndrome; Mirapex was linked with compulsive behaviour; Mirapex caused
the accused to drink compulsively that day; and her choice to drive was an "impaired
choice" by someone who had not chosen to become impaired - The Crown asserted that
the judge made palpable and overriding errors with respect to those findings of fact - The
Manitoba Court of Appeal disagreed - Given the uncontroverted medical evidence, the
judge was entitled to make the findings of fact - The more difficult question was whether
those facts were exceptional circumstances to warrant the non-incarceratory sentence -
The  case  law  was  clear  that  the  good  character  and  remorse  of  an  offender  were
mitigating, but not "exceptional" circumstances - The sentencing judge understood that,
and focussed on the reason behind the accused's drinking and her subsequent impaired
choice  to  drive  -  Both  of  those  were  impacted  by  Mirapex  -  The  sentencing  judge
addressed the  accused's  moral  blameworthiness  and the  principle  of  proportionality  -
There was no error of law in the judge's determination that exceptional circumstances
existed here that permitted her to consider a non-incarceratory sentence - See paragraphs
38 to 65.
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This sentencing appeal was heard before Hamilton, Monnin and MacInnes, JJ.A., of the
Manitoba Court of Appeal. In reasons written by Hamilton, J.A., the Court of Appeal delivered
the following judgment, dated February 2, 2012.

Appeal dismissed.

Editor: E. Joanne Oley

Criminal Law - Topic 5704
Punishments (sentence) - Suspended sentence - Circumstances when appropriate - The
Crown appealed the non-jail sentence imposed on the accused after she pled guilty to
impaired driving causing bodily harm - At issue was the sentencing judge's suspension of
the passing of  sentence and the  imposition of  two years'  supervised probation -  The
sentencing judge made the following findings of fact for determining that there were
exceptional circumstances: the accused did not normally drink alcohol; shortly before the



collision she was put on Mirapex for restless leg syndrome; Mirapex was linked with
compulsive behaviour; Mirapex caused the accused to drink compulsively that day; and
her choice to drive was an "impaired choice" by someone who had not chosen to become
impaired - The Crown asserted that the judge made palpable and overriding errors with
respect to those findings of fact - The Manitoba Court of Appeal disagreed - Given the
uncontroverted medical evidence, the judge was entitled to make the findings of fact -
The more difficult question was whether those facts were exceptional circumstances to
warrant the non-incarceratory sentence - The case law was clear that the good character
and remorse of an offender were mitigating, but not "exceptional" circumstances - The
sentencing  judge  understood  that,  and  focussed  on  the  reason  behind  the  accused's
drinking and her subsequent impaired choice to drive - Both of those were impacted by
Mirapex - The sentencing judge addressed the accused's moral blameworthiness and the
principle of proportionality - There was no error of law in the judge's determination that
exceptional circumstances existed here that permitted her to consider a non-incarceratory
sentence - See paragraphs 38 to 65.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking or driving offences - The
Manitoba Court of Appeal stated that normally the sentence imposed for impaired driving
causing bodily harm, even for a first offender, was a jail sentence - As well, for at least
two  decades  the  case  law  had  consistently  underscored  that  general  deterrence  and
denunciation  were  the  paramount  principles  for  drinking  and  driving  offences  -  "A
sentence for impaired driving cause bodily harm will be a jail sentence unless there are
exceptional circumstances that permit the judge to impose a non-incarceratory sentence.
Stating this principle is easier than ascertaining what are exceptional circumstances" -
See paragraphs 38 to 46.

Criminal Law - Topic 5849.13
Sentencing - Considerations on imposing sentence - Drinking or driving offences - The
Crown appealed the non-jail sentence imposed on the accused after she pled guilty to
impaired driving causing bodily harm - At issue was the sentencing judge's suspension of
the passing of  sentence and the  imposition of  two years'  supervised probation -  The
sentencing judge made the following findings of fact for determining that there were
exceptional circumstances: the accused did not normally drink alcohol; shortly before the
collision she was put on Mirapex for restless leg syndrome; Mirapex was linked with
compulsive behaviour; Mirapex caused the accused to drink compulsively that day; and
her choice to drive was an "impaired choice" by someone who had not chosen to become
impaired - The Crown asserted that the judge made palpable and overriding errors with
respect to those findings of fact - The Manitoba Court of Appeal disagreed - Given the
uncontroverted medical evidence, the judge was entitled to make the findings of fact -
The more difficult question was whether those facts were exceptional circumstances to
warrant the non-incarceratory sentence - The case law was clear that the good character
and remorse of an offender were mitigating, but not "exceptional" circumstances - The
sentencing  judge  understood  that,  and  focussed  on  the  reason  behind  the  accused's
drinking and her subsequent impaired choice to drive - Both of those were impacted by
Mirapex - The sentencing judge addressed the accused's moral blameworthiness and the



principle of proportionality - There was no error of law in the judge's determination that
exceptional circumstances existed here that permitted her to consider a non-incarceratory
sentence - See paragraphs 38 to 65.


