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Summary:
The victim was abducted and held for eight days during which time he was moved from

one house to a second and then a third. Vu was one of five accused charged with kidnapping and
unlawful confinement of the victim.

The British Columbia Supreme Court, in a decision reported at [2008] B.C.T.C. Uned.
C48,  acquitted  Vu  of  kidnapping  and  convicted  him  of  unlawful  confinement.  The  Crown
appealed from the acquittal. Vu cross-appealed from the conviction.

The British Columbia Court of Appeal, in a decision reported at (2011), 302 B.C.A.C.
187; 511 W.A.C. 187, allowed the Crown's appeal, entering a conviction for kidnapping. Vu's
cross-appeal was dismissed. The unlawful confinement conviction was stayed in accordance with
the principle in R. v. Kienapple. The matter was remitted to the trial court for sentencing on the
kidnapping count. Vu appealed from the kidnapping conviction.

The Supreme Court of Canada dismissed the appeal.

Criminal Law - Topic 7
General principles - General and definitions - Continuing offence defined - [See both
Criminal Law - Topic 1447].

Criminal Law - Topic 1447
Offences  against  person  and  reputation  -  Kidnapping  and  hostage  taking  -  What
constitutes  -  The  Supreme  Court  of  Canada  reviewed  the  common  law  offence  of
kidnapping  and  its  legislative  history  in  Canada  -  At  common  law,  kidnapping  was
viewed as an aggravated form of false imprisonment - It was the element of movement
that differentiated kidnapping from the lesser included offence of false imprisonment and
made kidnapping an aggravated form of false imprisonment - The first Criminal Code
included kidnapping and unlawful confinement under the same section and provided for
the  same punishment  -  Subsequent  amendments  clarified  that  no  specific  intent  was
required to prove unlawful confinement and, in 1954, altered the sentencing scheme such
that kidnapping now carried a maximum penalty of life imprisonment, whereas unlawful
confinement carried a maximum term of five years - However, nothing suggested that
Parliament had intended to abandon the common law definition - Kidnapping remained
an aggravated form of false imprisonment and, as such, was a continuing offence - See
paragraphs 26 to 41.



Criminal Law - Topic 1447
Offences  against  person  and  reputation  -  Kidnapping  and  hostage  taking  -  What
constitutes - The victim was abducted and held for eight days during which time he was
moved from one house to a second and then a third - Vu was one of five accused charged
with kidnapping (s. 279(1) of the Criminal Code) and unlawful confinement (s. 279(2))
of the victim - While fingerprint, footprint and DNA evidence connected Vu to all three
houses where the victim was held, there was no evidence to place him at the scene of the
initial taking - The Supreme Court of Canada affirmed Vu's conviction for kidnapping -
The court rejected Vu's assertion that the "kidnapping" ended the moment that the victim
was seized and carried away, at which point the comparatively less serious offence of
unlawful confinement began - Kidnapping was an aggravated form of false imprisonment
and, as such, was a "continuing offence" - This interpretation was "consonant with the
intention of Parliament as expressed in the [Criminal] Code, the crime's common law
origins and legislative history, modern jurisprudence of Canadian appellate courts, and
common sense"  -  As  long as  the  victim remained unlawfully  confined,  the  crime of
kidnapping  continued  -  While  the  crime  was  complete  in  law  when  the  victim was
initially  apprehended,  it  was  not  complete  in  fact  until  the  victim  was  freed  -  See
paragraphs 6 and 25 to 56.

Criminal Law - Topic 2742
Attempts,  conspiracies,  accessories  and  parties  -  Parties  -  Necessary  intention  or
knowledge - [See Criminal Law - Topic 2747].

Criminal Law - Topic 2747
Attempts, conspiracies, accessories and parties - Parties - What constitutes a party - The
victim was abducted and held for eight days during which time he was moved from one
house to a second and then a third - Vu was one of five accused charged with kidnapping
(s. 279(1) of the Criminal Code) and unlawful confinement (s. 279(2)) of the victim -
While fingerprint, footprint and DNA evidence connected Vu to all three houses where
the victim was held, there was no evidence to place him at the scene of the initial taking -
The Supreme Court of Canada affirmed Vu's conviction for kidnapping - Having found
that  kidnapping  was  an  aggravated  form of  false  imprisonment  and,  as  such,  was  a
"continuing offence", the court concluded that Vu was a party to the offence under s.
21(1) of the Code - While the crime was complete in law when the victim was initially
apprehended, it was not complete in fact until the victim was freed - The well-established
principles of s. 21(1) criminal liability applied with equal force to continuing offences
that had been complete in law, but not in fact - Vu joined the kidnapping enterprise while
the  confinement  of  the  victim was  underway -  He  did  so  with  the  intent  to  aid  the
kidnappers and with the knowledge that the victim was a kidnapping victim, or,  at  a
minimum, he was wilfully blind to that fact - Vu took steps, of his free will, to assist the
kidnappers and further their objectives - See paragraphs 57 to 73.

Statutes - Topic 502
Interpretation - General principles -  Intention of Parliament or legislature -  [See both
Criminal Law - Topic 1447].



Statutes - Topic 1624 
Interpretation -  Extrinsic  aids  -  Other  statues -  Prior  statutes respecting same subject
matter - [See first Criminal Law - Topic 1447].

Statutes - Topic 1641
Interpretation - Extrinsic aids - Legislative history - General - [See both Criminal Law -
Topic 1447].
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This appeal was heard on February 15, 2012, by McLachlin, C.J.C., LeBel, Deschamps,
Fish, Rothstein, Cromwell and Moldaver, JJ., of the Supreme Court of Canada. On July 26, 2012,
Moldaver, J., delivered the following judgment for the court in both official languages.

Appeal dismissed.

Editor: Sharon McCartney

Criminal Law - Topic 7
General principles - General and definitions - Continuing offence defined - The Supreme
Court of Canada reviewed the common law offence of kidnapping and its  legislative
history in Canada - At common law, kidnapping was viewed as an aggravated form of
false imprisonment - It was the element of movement that differentiated kidnapping from
the lesser included offence of false imprisonment and made kidnapping an aggravated
form of false imprisonment - The first Criminal Code included kidnapping and unlawful
confinement under the same section and provided for the same punishment - Subsequent
amendments clarified that no specific intent was required to prove unlawful confinement
and,  in  1954,  altered  the  sentencing  scheme  such  that  kidnapping  now  carried  a
maximum  penalty  of  life  imprisonment,  whereas  unlawful  confinement  carried  a
maximum term of five years - However, nothing suggested that Parliament had intended



to abandon the common law definition - Kidnapping remained an aggravated form of
false imprisonment and, as such, was a continuing offence - See paragraphs 26 to 41.

Criminal Law - Topic 7
General principles - General and definitions - Continuing offence defined - The victim
was abducted and held for eight days during which time he was moved from one house to
a second and then a third -  Vu was one of five accused charged with kidnapping (s.
279(1) of the Criminal Code) and unlawful confinement (s. 279(2)) of the victim - While
fingerprint,  footprint  and DNA evidence connected Vu to  all  three  houses where the
victim was held, there was no evidence to place him at the scene of the initial taking -
The  Supreme  Court  of  Canada  affirmed  Vu's  conviction  for  kidnapping  -  The  court
rejected Vu's assertion that the "kidnapping" ended the moment that the victim was seized
and carried  away,  at  which  point  the  comparatively  less  serious  offence  of  unlawful
confinement began - Kidnapping was an aggravated form of false imprisonment and, as
such, was a "continuing offence" - This interpretation was "consonant with the intention
of Parliament as expressed in the [Criminal] Code, the crime's common law origins and
legislative  history,  modern  jurisprudence  of  Canadian  appellate  courts,  and  common
sense" - As long as the victim remained unlawfully confined, the crime of kidnapping
continued  -  While  the  crime  was  complete  in  law  when  the  victim  was  initially
apprehended, it was not complete in fact until the victim was freed - See paragraphs 6
and 25 to 56.

Criminal Law - Topic 2742
Attempts,  conspiracies,  accessories  and  parties  -  Parties  -  Necessary  intention  or
knowledge - The victim was abducted and held for eight days during which time he was
moved from one house to a second and then a third - Vu was one of five accused charged
with kidnapping (s. 279(1) of the Criminal Code) and unlawful confinement (s. 279(2))
of the victim - While fingerprint, footprint and DNA evidence connected Vu to all three
houses where the victim was held, there was no evidence to place him at the scene of the
initial taking - The Supreme Court of Canada affirmed Vu's conviction for kidnapping -
Having found that kidnapping was an aggravated form of false imprisonment and, as
such, was a "continuing offence", the court concluded that Vu was a party to the offence
under s. 21(1) of the Code - While the crime was complete in law when the victim was
initially apprehended, it was not complete in fact until the victim was freed - The well-
established principles of s. 21(1) criminal liability applied with equal force to continuing
offences  that  had  been  complete  in  law,  but  not  in  fact  -  Vu joined  the  kidnapping
enterprise while the confinement of the victim was underway - He did so with the intent
to aid the kidnappers and with the knowledge that the victim was a kidnapping victim, or,
at a minimum, he was wilfully blind to that fact - Vu took steps, of his free will, to assist
the kidnappers and further their objectives - See paragraphs 57 to 73.

Statutes - Topic 502
Interpretation - General principles - Intention of Parliament or legislature - The Supreme
Court of Canada reviewed the common law offence of kidnapping and its  legislative
history in Canada - At common law, kidnapping was viewed as an aggravated form of
false imprisonment - It was the element of movement that differentiated kidnapping from



the lesser included offence of false imprisonment and made kidnapping an aggravated
form of false imprisonment - The first Criminal Code included kidnapping and unlawful
confinement under the same section and provided for the same punishment - Subsequent
amendments clarified that no specific intent was required to prove unlawful confinement
and,  in  1954,  altered  the  sentencing  scheme  such  that  kidnapping  now  carried  a
maximum  penalty  of  life  imprisonment,  whereas  unlawful  confinement  carried  a
maximum term of five years - However, nothing suggested that Parliament had intended
to abandon the common law definition - Kidnapping remained an aggravated form of
false imprisonment and, as such, was a continuing offence - See paragraphs 26 to 41.

Statutes - Topic 502
Interpretation - General principles - Intention of Parliament or legislature - The victim
was abducted and held for eight days during which time he was moved from one house to
a second and then a third -  Vu was one of five accused charged with kidnapping (s.
279(1) of the Criminal Code) and unlawful confinement (s. 279(2)) of the victim - While
fingerprint,  footprint  and DNA evidence connected Vu to  all  three  houses where the
victim was held, there was no evidence to place him at the scene of the initial taking -
The  Supreme  Court  of  Canada  affirmed  Vu's  conviction  for  kidnapping  -  The  court
rejected Vu's assertion that the "kidnapping" ended the moment that the victim was seized
and carried  away,  at  which  point  the  comparatively  less  serious  offence  of  unlawful
confinement began - Kidnapping was an aggravated form of false imprisonment and, as
such, was a "continuing offence" - This interpretation was "consonant with the intention
of Parliament as expressed in the [Criminal] Code, the crime's common law origins and
legislative  history,  modern  jurisprudence  of  Canadian  appellate  courts,  and  common
sense" - As long as the victim remained unlawfully confined, the crime of kidnapping
continued  -  While  the  crime  was  complete  in  law  when  the  victim  was  initially
apprehended, it was not complete in fact until the victim was freed - See paragraphs 6
and 25 to 56.

Statutes - Topic 1624 
Interpretation -  Extrinsic  aids  -  Other  statues -  Prior  statutes respecting same subject
matter - The Supreme Court of Canada reviewed the common law offence of kidnapping
and its legislative history in Canada - At common law, kidnapping was viewed as an
aggravated  form  of  false  imprisonment  -  It  was  the  element  of  movement  that
differentiated kidnapping from the lesser  included offence of  false imprisonment and
made kidnapping an aggravated form of false imprisonment - The first Criminal Code
included kidnapping and unlawful confinement under the same section and provided for
the  same punishment  -  Subsequent  amendments  clarified  that  no  specific  intent  was
required to prove unlawful confinement and, in 1954, altered the sentencing scheme such
that kidnapping now carried a maximum penalty of life imprisonment, whereas unlawful
confinement carried a maximum term of five years - However, nothing suggested that
Parliament had intended to abandon the common law definition - Kidnapping remained
an aggravated form of false imprisonment and, as such, was a continuing offence - See
paragraphs 26 to 41.

Statutes - Topic 1641



Interpretation - Extrinsic aids - Legislative history - General - The Supreme Court of
Canada reviewed the common law offence of kidnapping and its legislative history in
Canada  -  At  common  law,  kidnapping  was  viewed  as  an  aggravated  form  of  false
imprisonment - It was the element of movement that differentiated kidnapping from the
lesser included offence of false imprisonment and made kidnapping an aggravated form
of  false  imprisonment  -  The  first  Criminal  Code  included  kidnapping  and  unlawful
confinement under the same section and provided for the same punishment - Subsequent
amendments clarified that no specific intent was required to prove unlawful confinement
and,  in  1954,  altered  the  sentencing  scheme  such  that  kidnapping  now  carried  a
maximum  penalty  of  life  imprisonment,  whereas  unlawful  confinement  carried  a
maximum term of five years - However, nothing suggested that Parliament had intended
to abandon the common law definition - Kidnapping remained an aggravated form of
false imprisonment and, as such, was a continuing offence - See paragraphs 26 to 41.

Statutes - Topic 1641
Interpretation - Extrinsic aids - Legislative history - General - The victim was abducted
and held for eight days during which time he was moved from one house to a second and
then a third - Vu was one of five accused charged with kidnapping (s. 279(1) of the
Criminal Code) and unlawful confinement (s. 279(2)) of the victim - While fingerprint,
footprint and DNA evidence connected Vu to all three houses where the victim was held,
there was no evidence to place him at the scene of the initial taking - The Supreme Court
of Canada affirmed Vu's conviction for kidnapping - The court rejected Vu's assertion
that the "kidnapping" ended the moment that the victim was seized and carried away, at
which  point  the  comparatively  less  serious  offence  of  unlawful  confinement  began -
Kidnapping  was  an  aggravated  form  of  false  imprisonment  and,  as  such,  was  a
"continuing  offence"  -  This  interpretation  was  "consonant  with  the  intention  of
Parliament as expressed in the [Criminal] Code, the crime's common law origins and
legislative  history,  modern  jurisprudence  of  Canadian  appellate  courts,  and  common
sense" - As long as the victim remained unlawfully confined, the crime of kidnapping
continued  -  While  the  crime  was  complete  in  law  when  the  victim  was  initially
apprehended, it was not complete in fact until the victim was freed - See paragraphs 6
and 25 to 56.


