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Summary:
The Manitoba Government and General Employees' Union was a party in an Inquiry into

the death of a young child and the handling of her case by the child welfare system. The
Union questioned the Inquiry's validity and the jurisdiction of the Commissioner appointed
under s. 83(1) of the Manitoba Evidence Act (the Act). Under s. 83(1), an inquiry could only
be established to inquire into certain matters "if the inquiry is not otherwise regulated". The
Union submitted that the Inquiry's subject matter was "otherwise regulated" by the Child and
Family Services Act (CFSA) and the Fatality Inquiries Act (FIA). The Commissioner refused
the Union's request to state a case on the matter to the Court of Appeal.That request was based
on s. 95(1) of the Act. The Union moved for an order requiring the Commissioner to state a
case. The issues were: (1) whether the Attorney General had status on the motion; (2) the
meaning of "shall" in the phrase "the commissioners ... shall state a case" in s. 95(1); (3) the
role of a judge under s. 95(2); and (4) had the Union met the applicable standard entitling it to
an order.

The Manitoba Court of Appeal, per Freedman, J.A., dismissed the motion. The Inquiry's
subject-matter was not "otherwise regulated" by either the CFSA or the FIA. Thus, while the
Union had  shown that  the  requested  stated  case  was  of  sufficient  importance  (s.  83  had
received  no  prior  judicial  consideration),  it  did  not  raise  an  arguable  case  and  had  no
reasonable prospect of success.

Practice - Topic 9151
Appeals - Stated case - General - Section 95(2) of the Manitoba Evidence Act provided
that "Where the commissioners refused to state a case, any person affected may apply to a
judge of the court for an order directing the commissioners to do so" - An issue on this
application was the role of the judge under s. 95(2) - The applicant argued that s. 95(2) did
not create an obligation to obtain leave - The Attorney General (AG) argued that, while
leave was not required, the judge's role was like that of a chambers judge in a case where
leave  was  required;  i.e.,  the  judge  would  consider  whether  the  legal  issue  raised  was
important, and whether the applicant had made out a prima facie case - The Manitoba
Court of Appeal, per Freedman, J.A., agreed with the AG - "A stated case may be a form of
appeal, but this particular stated case would come into being entirely through the operation
of s. 95 of the Act. The Act must be read purposively. Just as the commissioner is entitled
to evaluate the request for a stated case ... so, too, is the judge entitled to conduct such an



evaluation. It would be anomalous, and incorrect, to find that the judge faced with a motion
under  s.  95(2)  has  less  discretion  and  room  for  the  exercise  of  judgment  than  a
commissioner has when faced with a request under s. 95(1)" - See paragraphs 45 to 48.

Practice - Topic 9151
Appeals -  Stated case -  General -  The Manitoba Court of Appeal,  per Freedman, J.A.,
discussed the role of a judge on an application under s. 95(2) of the Manitoba Evidence
Act, where a Commissioner refused to state a case to the Court of Appeal - "First, the
judge determines if the applicant for the stated case has shown that the matter proposed to
be determined is of some importance, warranting the attention of the court. If the work of a
commission  is  to  be  suspended,  that  should  only  occur  if  the  issue  raised  meets  that
standard. Second, the judge determines if the applicant has shown that the case it proposes
be heard by the full court is an arguable case that has a reasonable prospect of success.
Weak  cases  with  little  chance  of  success  should  not  be  sent  for  a  hearing  with  the
consequential suspension of the proceedings of a commission" - See paragraph 56.

Practice - Topic 9153
Appeals - Stated case - When available - The applicant moved for an order requiring the
respondent (a Commissioner appointed under s. 83(1) of the Manitoba Evidence Act) to
state a case to the Court of Appeal - An issue was the meaning of the word "shall" in the
phrase "the commissioners, upon the request of that person, shall state a case in writing to
the  Court  of  Appeal",  in  s.  95(1)  of  the  Act  -  The  Manitoba  Court  of  Appeal,  per
Freedman, J.A., stated that "it is an untenable interpretation of the Act that a case must be
stated (with the consequential suspension of the entire work of a commission; see s. 95(3)),
every  time  a  party  affected  so  requests,  without  regard  to  all  relevant  circumstances,
including the justifiability of the request. Such an interpretation would be inconsistent with
the object of the statutory provisions and the intention of the Legislature in enacting them,
and  could  impose  unjustified  consequences  seriously  prejudicial  to  the  work  of  a
commission. The better view is that where used in s.  95(1), 'shall'  is directory and not
mandatory" - See paragraph 35.

Practice - Topic 9153
Appeals - Stated case - When available - In 2006, the then Premier of Manitoba announced
that an Inquiry would be conducted into the death of a young child and the handling of her
case by the child welfare system - In 2011, after the criminal law process was completed,
an Order in Council (OIC) appointed the respondent as Commissioner - The presentation
of  evidence  was  scheduled  to  commence  in  May  of  2012  -  In  January  of  2012,  the
Manitoba Government and General Employees' Union (the applicant) requested that the
respondent state a case to the Court of Appeal - That request was based on s. 95(1) of the
Manitoba Evidence Act - Under s. 83(1) of the Act an inquiry could only be established to
inquire  into certain  matters  "if  the  inquiry is  not  otherwise  regulated" -  The applicant
submitted that the subject matter of the Inquiry was "otherwise regulated" by the Child and
Family Services Act (CFSA) and the Fatality Inquiries Act (FIA) and that those statutes
"provide for exactly the same inquiry" as set out in the OIC - Upon the respondent's refusal
to state a case to the Court  of Appeal,  the applicant  moved for an order directing the
respondent to do so - The Manitoba Court of Appeal, per Freedman, J.A., held that the



subject matter of the Inquiry was not "otherwise regulated" by either the CFSA or the FIA -
The  applicant's  argument  misconceived  the  nature  and  purpose  of  the  Inquiry  and the
underlying OIC - "The OIC imposes obligations on the respondent, as commissioner, going
beyond those imposed on any person who might conduct any other review, investigation or
inquest under the two statutes in question" - Thus, while the applicant had shown that the
requested stated case was of sufficient importance (s. 83 had received no prior judicial
consideration), it did not raise an arguable case and had no reasonable prospect of success -
See paragraphs 57 to 93.

Practice - Topic 9153.1
Appeals -  Stated case -  Parties  (incl.  right  to intervene) -  The Lieutenant  Governor in
Council (LGIC) enacted an Order in Council (the OIC), appointing a Commissioner to
inquire into the death of a young child and the handling of her case by the child welfare
system  -  The  Manitoba  Government  and  General  Employees'  Union  questioned  the
Inquiry's validity and the Commissioner's jurisdiction - The Union argued that the Inquiry's
subject matter  was regulated by other provincial  laws,  and the LGIC therefore had no
authority under s.  83(1)  of  the Manitoba Evidence Act  to enact  the OIC -  The Union
moved  for  an  order  requiring  the  Commissioner  to  state  a  case  on  the  matter  -  The
Attorney General (AG) moved to be granted intervener status - The Manitoba Court of
Appeal, per Freedman, J.A., held that the AG had status as intervener - "The AG is the
chief law officer of the Crown, and, in my view, it is entirely appropriate that he assume
the responsibility in this matter, and at this stage, for defending the validity of the act of the
LGIC. He is far better placed than the respondent to present the case for the validity of the
OIC. The AG has a real and direct interest in the matter before me" - Had the motion for
intervention not been filed, the court would have ordered that the AG be added as a party,
pursuant to rule 5.03(3) of the Queen's Bench Rules - See paragraphs 22 to 29.

Statutes - Topic 2417
Interpretation  -  Interpretation  of  words  and  phrases  -  General  principles  -  "May"  and
"shall" - [See first Practice - Topic 9153].

Statutes - Topic 5130
Operation and effect -  Enabling Acts -  Obligatory,  mandatory,  imperative and absolute
Acts - Whether mandatory enactment is obligatory or directory only - [See first Practice -
Topic 9153].

Words and Phrases
Otherwise regulated - The Manitoba Court of Appeal, per Freedman, J.A., considered the
meaning of the phrase "if the inquiry is not otherwise regulated" in s. 83 of the Manitoba
Evidence Act, C.C.S.M., c. E-150; R.S.M. 1987, c. E-150 - See paragraphs 57 to 93.
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This motion was heard in Chambers before Freedman,  J.A.,  of  the Manitoba Court  of



Appeal, who pronounced the following decision on February 16, 2012.

Motion dismissed.
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