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Summary:

In 1873 Canada and the Chiefs of the Ojibway Indians entered into Treaty 3 whereby the

Ojibway surrendered to Canada a large tract of land, including the Keewatin Lands, situated in what

became northwestern Ontario and eastern Manitoba. The Treaty contained a harvesting clause which

preserved the right of the Ojibway to hunt and fish on the surrendered land subject to a "taking up"

clause. That clause allowed the Government of the Dominion of Canada to take up lands for

settlement, mining, lumbering, etc. In 1912 most of the Treaty 3 lands, including the Keewatin

Lands, became part of the Province of Ontario. In 1997, Ontario issued a sustainable forest licence

which enabled Abitibi-Consolidated Inc., a large pulp and paper manufacturer, to carry out clear-cut

forestry operations in certain parts of the Whiskey Jack Forest, which fell within the Keewatin

portion of the Treaty 3 territory. In 2005, the Grassy Narrows First Nation, commenced an action,

alleging that on a proper meaning of the harvesting clause, any taking up of land by Ontario had to

be first authorized by the Dominion of Canada. A case management judge divided the trial into two

phases, with the first phase involving two issues:

 "Question One: Does Her Majesty the Queen in Right of Ontario have the authority

within that part of the lands subject to Treaty 3 that were added to Ontario in 1912,

to exercise the right to 'take up' tracts of land for forestry, within the meaning of

Treaty 3, so as to limit the rights of the plaintiffs to hunt or fish as provided for in

Treaty 3?



"Question Two: If the answer to question/ issue 1 is 'no', does Ontario have the

authority pursuant to the division of powers between Parliament and the legislatures

under the Constitution Act, 1867 to justifiably infringe the rights of the plaintiffs to

hunt and fish as provided for in Treaty 3?"

The Ontario Superior Court (Sanderson, J.), in a decision reported [2011] O.T.C. Uned. 4801,

answered "no" to both questions, finding in favour of Grassy Narrows on every crucial issue. In

particular, the court found that in the Keewatin Lands, Ontario could not take up land so as to limit

harvesting rights without first obtaining Canada's approval (i.e., there was a two-step process). An

appeal ensued. Abitibi-Consolidated Inc., the Minister of Natural Resources (Ont.) and the Attorney

General of Canada) appealed. Several other groups intervened. 

The Ontario Court of Appeal, in a decision reported 304 O.A.C. 250, allowed the appeals.

The court held that the answer to question one was "yes" (i.e., Ontario had the right to "take up"

lands and thereby limit harvesting rights without first obtaining Canada's approval respecting the

Treaty 3 lands which became part of Ontario in 1912). It was therefore unnecessary to answer

question two. The Grassy Narrows First Nation appealed.

The Supreme Court of Canada dismissed the appeal. The court concluded that Ontario had

the authority to take up lands in the Keewatin area so as to limit the harvesting rights set out in

Treaty 3. By virtue of ss. 109, 92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the

ability to take up Treaty 3 land and regulate it in accordance with the treaty and its obligations under

s. 35 of the Constitution Act, 1982. A two-step process involving federal approval for provincial

taking up was not contemplated by Treaty 3.
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Provinces - General - Lands, mines, etc. (Constitution Act, 1867, ss. 92(5) and 109) - [See

first Indians, Inuit and Metis - Topic 4409.1].
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Determination of validity of statutes or Acts - General principles - Interjurisdictional
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Indians, Inuit and Métis - Topic 4409.1

Treaties and proclamations - General - Limitations on - Treaty 3 respecting a large tract of

land in what became Ontario and Manitoba, including the Keewatin Lands, contained a

harvesting clause which preserved the Ojibway's hunting and fishing rights subject to a

"taking up" clause - That clause allowed the Government of the Dominion of Canada to take

up lands for settlement, mining, lumbering, etc. - In 1912 most of the Treaty 3 lands,

including the Keewatin Lands, became part of Ontario - In 1997, Ontario issued a forest

licence to a private company to clear cut on the Keewatin Lands - At issue was whether

federal approval (i.e., Canada's approval) was required for Ontario to take up lands - The

Supreme Court of Canada concluded that Ontario had the authority to take up lands in the

Keewatin area so as to limit the harvesting rights set out in Treaty 3 - By virtue of ss. 109,

92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the ability to take up Treaty

3 land and regulate it in accordance with the treaty and its obligations under s. 35 of the

Constitution Act, 1982 - A two-step process involving federal approval for provincial taking

up was not contemplated by Treaty 3 - See paragraphs 28 to 52. 

Indians, Inuit and Métis - Topic 4409.1

Treaties and proclamations - General - Limitations on - The Supreme Court of Canada held

that "... Ontario has the power to take up lands in the Keewatin area under Treaty 3, without

federal approval or supervision. Provided it does so in a manner that respects the

requirements set out in Mikisew [Cree First Nation v. Canada (SCC 2005)], doing this does

not breach Treaty 3 harvesting rights. If Ontario's taking up of Keewatin lands amounts to

an infringement of the treaty, the Sparrow/Badger analysis under s. 35 of the Constitution

Act, 1982 will determine whether the infringement is justified ... The doctrine of

interjurisdictional immunity does not preclude the Province from justifiably infringing treaty
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Appeal dismissed.

Editor: Elizabeth M.A. Turgeon

Constitutional Law - Topic 202

Provinces - General - Lands, mines, etc. (Constitution Act, 1867, ss. 92(5) and 109) - Treaty

3 respecting a large tract of land in what became Ontario and Manitoba, including the

Keewatin Lands, contained a harvesting clause which preserved the Ojibway's hunting and

fishing rights subject to a "taking up" clause - That clause allowed the Government of the

Dominion of Canada to take up lands for settlement, mining, lumbering, etc. - In 1912 most

of the Treaty 3 lands, including the Keewatin Lands, became part of Ontario - In 1997,

Ontario issued a forest licence to a private company to clear cut on the Keewatin Lands - At

issue was whether federal approval (i.e., Canada's approval) was required for Ontario to take

up lands - The Supreme Court of Canada concluded that Ontario had the authority to take up

lands in the Keewatin area so as to limit the harvesting rights set out in Treaty 3 - By virtue

of ss. 109, 92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the ability to take

up Treaty 3 land and regulate it in accordance with the treaty and its obligations under s. 35

of the Constitution Act, 1982 - A two-step process involving federal approval for provincial

taking up was not contemplated by Treaty 3 - See paragraphs 28 to 52.

Constitutional Law - Topic 2511

Determination of validity of statutes or Acts - General principles - Interjurisdictional

immunity - The Supreme Court of Canada held that "... Ontario has the power to take up

lands in the Keewatin area under Treaty 3, without federal approval or supervision. Provided

it does so in a manner that respects the requirements set out in Mikisew [Cree First Nation

v. Canada (SCC 2005)], doing this does not breach Treaty 3 harvesting rights. If Ontario's

taking up of Keewatin lands amounts to an infringement of the treaty, the Sparrow/Badger



analysis under s. 35 of the Constitution Act, 1982 will determine whether the infringement

is justified ... The doctrine of interjurisdictional immunity does not preclude the Province

from justifiably infringing treaty rights (Tsilhqot'in Nation v. British Columbia, 2014 SCC

44) ... - See paragraph 53.

Constitutional Law - Topic 6350

Federal jurisdiction (s. 91) - Indians and lands reserved for Indians - General - Treaty 3

respecting a large tract of land in what became Ontario and Manitoba, including the

Keewatin Lands, contained a harvesting clause which preserved the Ojibway's hunting and

fishing rights subject to a "taking up" clause - That clause allowed the Government of the

Dominion of Canada to take up lands for settlement, mining, lumbering, etc. - In 1912 most

of the Treaty 3 lands, including the Keewatin Lands, became part of Ontario - In 1997,

Ontario issued a forest licence to a private company to clear cut on the Keewatin Lands - At

issue was whether federal approval (i.e., Canada's approval) was required for Ontario to take

up lands - The Supreme Court of Canada concluded that Ontario had the authority to take up

lands in the Keewatin area so as to limit the harvesting rights set out in Treaty 3 - By virtue

of ss. 109, 92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the ability to take

up Treaty 3 land and regulate it in accordance with the treaty and its obligations under s. 35

of the Constitution Act, 1982 - A two-step process involving federal approval for provincial

taking up was not contemplated by Treaty 3 - See paragraphs 28 to 52.

Constitutional Law - Topic 6350

Federal jurisdiction (s. 91) - Indians and lands reserved for Indians - General - The Supreme

Court of Canada held that "... Ontario has the power to take up lands in the Keewatin area

under Treaty 3, without federal approval or supervision. Provided it does so in a manner that

respects the requirements set out in Mikisew [Cree First Nation v. Canada (SCC 2005)],

doing this does not breach Treaty 3 harvesting rights. If Ontario's taking up of Keewatin

lands amounts to an infringement of the treaty, the Sparrow/Badger analysis under s. 35 of

the Constitution Act, 1982 will determine whether the infringement is justified ... The

doctrine of interjurisdictional immunity does not preclude the Province from justifiably

infringing treaty rights (Tsilhqot'in Nation v. British Columbia, 2014 SCC 44) ... - See

paragraph 53.

Constitutional Law - Topic 7051

Provincial jurisdiction (s. 92) - Non-renewable resources, forestry resources and electrical

energy (s. 92A) - General - Treaty 3 respecting a large tract of land in what became Ontario

and Manitoba, including the Keewatin Lands, contained a harvesting clause which preserved

the Ojibway's hunting and fishing rights subject to a "taking up" clause - That clause allowed

the Government of the Dominion of Canada to take up lands for settlement, mining,

lumbering, etc. - In 1912 most of the Treaty 3 lands, including the Keewatin Lands, became

part of Ontario - In 1997, Ontario issued a forest licence to a private company to clear cut on

the Keewatin Lands - At issue was whether federal approval (i.e., Canada's approval) was

required for Ontario to take up lands - The Supreme Court of Canada concluded that Ontario

had the authority to take up lands in the Keewatin area so as to limit the harvesting rights set

out in Treaty 3 - By virtue of ss. 109, 92A, and 92(5) of the Constitution Act, 1867, Ontario



alone had the ability to take up Treaty 3 land and regulate it in accordance with the treaty and

its obligations under s. 35 of the Constitution Act, 1982 - A two-step process involving

federal approval for provincial taking up was not contemplated by Treaty 3 - See paragraphs

28 to 52.

Constitutional Law - Topic 7055

Provincial jurisdiction (s. 92) - Nonrenewable natural resources, forest resources, electrical

energy (s. 92A) - Forest resources - Treaty 3 respecting a large tract of land in what became

Ontario and Manitoba, including the Keewatin Lands, contained a harvesting clause which

preserved the Ojibway's hunting and fishing rights subject to a "taking up" clause - That

clause allowed the Government of the Dominion of Canada to take up lands for settlement,

mining, lumbering, etc. - In 1912 most of the Treaty 3 lands, including the Keewatin Lands,

became part of Ontario - In 1997, Ontario issued a forest licence to a private company to

clear cut on the Keewatin Lands - At issue was whether federal approval (i.e., Canada's

approval) was required for Ontario to take up lands - The Supreme Court of Canada

concluded that Ontario had the authority to take up lands in the Keewatin area so as to limit

the harvesting rights set out in Treaty 3 - By virtue of ss. 109, 92A, and 92(5) of the

Constitution Act, 1867, Ontario alone had the ability to take up Treaty 3 land and regulate

it in accordance with the treaty and its obligations under s. 35 of the Constitution Act, 1982 -

A two-step process involving federal approval for provincial taking up was not contemplated

by Treaty 3 - See paragraphs 28 to 52.

Indians, Inuit and Métis - Topic 4410

Treaties and proclamations - General - Interpretation - Treaty 3 respecting a large tract of

land in what became Ontario and Manitoba, including the Keewatin Lands, contained a

harvesting clause which preserved the Ojibway's hunting and fishing rights subject to a

"taking up" clause - That clause allowed the Government of the Dominion of Canada to take

up lands for settlement, mining, lumbering, etc. - In 1912 most of the Treaty 3 lands,

including the Keewatin Lands, became part of Ontario - In 1997, Ontario issued a forest

licence to a private company to clear cut on the Keewatin Lands - At issue was whether

federal approval (i.e., Canada's approval) was required for Ontario to take up lands - The

Supreme Court of Canada concluded that Ontario had the authority to take up lands in the

Keewatin area so as to limit the harvesting rights set out in Treaty 3 - By virtue of ss. 109,

92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the ability to take up Treaty

3 land and regulate it in accordance with the treaty and its obligations under s. 35 of the

Constitution Act, 1982 - A two-step process involving federal approval for provincial taking

up was not contemplated by Treaty 3 - See paragraphs 28 to 52.

Indians, Inuit and Métis - Topic 5430

Lands - Transfer of lands - Taking up of surrendered or reserve lands - Treaty 3 respecting

a large tract of land in what became Ontario and Manitoba, including the Keewatin Lands,

contained a harvesting clause which preserved the Ojibway's hunting and fishing rights

subject to a "taking up" clause - That clause allowed the Government of the Dominion of

Canada to take up lands for settlement, mining, lumbering, etc. - In 1912 most of the Treaty

3 lands, including the Keewatin Lands, became part of Ontario - In 1997, Ontario issued a



forest licence to a private company to clear cut on the Keewatin Lands - At issue was

whether federal approval (i.e., Canada's approval) was required for Ontario to take up lands

- The Supreme Court of Canada concluded that Ontario had the authority to take up lands in

the Keewatin area so as to limit the harvesting rights set out in Treaty 3 - By virtue of ss. 109,

92A, and 92(5) of the Constitution Act, 1867, Ontario alone had the ability to take up Treaty

3 land and regulate it in accordance with the treaty and its obligations under s. 35 of the

Constitution Act, 1982 - A two-step process involving federal approval for provincial taking

up was not contemplated by Treaty 3 - See paragraphs 28 to 52.


