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Summary:
The Warden of Mission Institution decided to transfer a federal inmate (Khela) from the

medium security Mission Institution to the maximum security Kent Institution on an emergency
and involuntary basis.  Khela made an application for habeas corpus in the British Columbia
Supreme Court.

The British Columbia Supreme Court, in a decision reported at [2010] B.C.T.C. Uned.
721, granted the writ. The court held that on a habeas corpus application, a provincial superior
court had jurisdiction to review a warden's transfer decision for reasonableness. However, the
court held that it was unnecessary to address Khela's argument that the transfer decision was
unreasonable, because the court found the transfer to be unlawful on the basis of insufficient
disclosure  to  Khela.  As  a  result  of  that  failure  to  disclose,  the  court  declared  the  Warden's
decision "null and void for want of jurisdiction". The court ordered Khela's return to the general
population of Mission Institution. The Warden appealed.

The British Columbia Court of Appeal, in a decision reported at (2011), 312 B.C.A.C.
217; 531 W.A.C. 217, allowed the appeal but only to the extent of limiting the order of the court
below to read that habeas corpus was granted and that Khela should be returned to a medium
security institution. The court found that it was unnecessary and undesirable to state that the
transfer was "null and void for want of jurisdiction". In substance, however, the Court of Appeal
largely agreed with the decision of the British Columbia Supreme Court. The Warden appealed.

The Supreme Court of Canada dismissed the appeal.  Superior courts were entitled to
review an inmate transfer decision for reasonableness on an application for habeas corpus with
certiorari in aid. If a decision was unreasonable, it would be unlawful. Moreover, a superior court
hearing a habeas corpus application could also review a transfer decision for procedural fairness.
The Corrections and Conditional Release Act outlined the disclosure that was required for a
reviewing court to find such a decision fair, and therefore lawful. In this case, the correctional
authorities did not comply with the statutory disclosure requirements. The breach of the statutory
requirements  rendered  the  decision  procedurally  unfair,  and  therefore  unlawful.  The  British
Columbia Supreme Court properly granted habeas corpus.

Administrative Law - Topic 2617
Natural justice - Evidence and proof - Disclosure - [See Habeas Corpus - Topic 1208].



Courts - Topic 2286
Jurisdiction - Bars - Academic matters or moot issues - This appeal arose from a decision
to transfer a federal inmate (Khela) from a medium security institution to a maximum
security  institution  and  the  inmate's  responding  application  for  habeas  corpus  -  The
Supreme Court of Canada stated that "this appeal is now factually moot. On July 23,
2010, the Warden of Mission Institution made another decision to reclassify Mr. Khela as
requiring maximum security. As a result of that decision, Mr. Khela was transferred back
to Kent Institution, the maximum security facility. This second transfer was the subject of
another  habeas  corpus  application,  which  was  dismissed  by  a  judge  of  the  British
Columbia Supreme Court ... Mr. Khela did not appeal the dismissal of that application.
The lawfulness of his current incarceration is therefore not before this Court. Despite
being moot, this appeal merits a decision in the circumstances of this case. The nature of
habeas corpus applications involving the transfer and segregation of inmates is such that
the factual circumstances of a given application can change quickly, before an appellate
court can review the application judge's decision. This means that such cases will often
be moot before making it to the appellate level, and are therefore 'capable of repetition,
yet evasive of review' ... the points in issue here are sufficiently important, and they come
before appellate courts as 'live' issues so rarely, that the law needs to be clarified in the
instant case" - See paragraphs 13 to 14.

Habeas Corpus - Topic 2
General - When available - [See Habeas Corpus - Topic 1208].

Habeas Corpus - Topic 1208
Grounds for issue of writ - Imprisonment - Change of conditions of (incl. transfers) - The
Warden of  Mission  Institution  decided  to  transfer  a  federal  inmate  (Khela)  from the
medium security Mission Institution to a maximum security institution on an emergency
and involuntary basis - Khela applied for habeas corpus in the British Columbia Supreme
Court - The Supreme Court of Canada held that the application judge properly granted
habeas corpus - Section 27(1) of the Corrections and Conditional Release Act (CCRA)
required that the offender be given all information to be considered in the taking of the
decision or a summary of that information - The Warden, in making the transfer decision,
considered information that she did not disclose to Khela -  Nor did she give him an
adequate summary of the missing information - The withholding of that information was
not justified under s. 27(3) of the CCRA - The appellant correctional authorities did not
invoke s. 27(3) or lead any evidence to suggest that their withholding of information
related to concerns arising from the interests protected by s. 27(3) - The court agreed with
the  application  judge  that  the  failure  to  disclose  information  about  the  reliability  of
anonymous sources, the specific statements made by the sources, and the scoring matrix
that informed Khela's security classification, rendered the transfer decision procedurally
unfair - The Warden's decision did not meet the statutory disclosure requirements and
was procedurally unfair - It was therefore unlawful - See paragraphs 91 to 98.

Habeas Corpus - Topic 2004
Powers of court issuing writ - General - Scope of review - The Supreme Court of Canada



held that provincial superior courts were entitled to review an inmate transfer decision for
reasonableness on an application for habeas corpus with certiorari  in aid -  The court
stated that "given the flexibility and the importance of the writ, as well as the underlying
reasons why the jurisdiction of the provincial superior courts is concurrent with that of
the  Federal  Court,  it  is  clear  that  a  review for  lawfulness  will  sometimes require  an
assessment  of  the  decision's  reasonableness.  ...  Many  of  the  same  principles  which
weighed in favour of concurrent jurisdiction in May [v. Ferndale Institution (SCC)] apply
to the determination of the scope of a provincial superior court's review power. First, each
applicant should be entitled to choose his or her avenue of relief. If a court hearing a
habeas corpus application cannot review the reasonableness of the underlying decision,
then a prisoner who has been deprived of his or her liberty as a result of an unreasonable
decision does not have a choice of avenues through which to obtain redress but must
apply to the Federal Court. Second, there is no reason to assume that the Federal Court is
more expert than the superior courts in determining whether a deprivation of liberty is
lawful ... Third, if inmates are not able to obtain review of their potentially unreasonable
loss of liberty under an application for habeas corpus, they will have to wade through the
lengthy grievance procedure available under the statute in order to have their concerns
heard. ... Fourth, the fact that inmates have local access to relief in the form of habeas
corpus also weighs in favour of including a review for reasonableness. ... Fifth, the non-
discretionary nature of habeas corpus and the traditional onus on an application for that
remedy favour an inmate who claims to have been unlawfully deprived of his or her
liberty.  ...  Ultimately,  weighing  these  factors  together  leads  to  the  conclusion  that
allowing a provincial superior court to conduct a review for reasonableness in deciding
an application for habeas corpus would lead to greater access to a more effective remedy.
Reasonableness  should  therefore  be  regarded  as  one  element  of  lawfulness"  -  See
paragraphs 51 to 65.

Habeas Corpus - Topic 2004
Powers of court issuing writ - General - Scope of review - The Supreme Court of Canada
held that provincial superior courts were entitled to review an inmate transfer decision for
reasonableness on an application for habeas corpus with certiorari  in aid -  The court
stated that  "an inmate may challenge the reasonableness of  his  or  her  deprivation of
liberty  by  means  of  an  application  for  habeas  corpus.  Ultimately,  then,  where  a
deprivation of liberty results from a federal administrative decision, that decision can be
subject to either of two forms of review, and the inmate may choose the forum he or she
prefers. An inmate can choose either to challenge the reasonableness of the decision by
applying for judicial review under s. 18 of the FCA [Federal Courts Act] or to have the
decision  reviewed for  reasonableness  by  means  of  an  application  for  habeas  corpus.
'Reasonableness' is therefore a 'legitimate ground' upon which to question the legality of a
deprivation of liberty in an application for habeas corpus. A transfer decision that does
not fall within the 'range of possible, acceptable outcomes which are defensible in respect
of the facts and law' will be unlawful ...  Similarly, a decision that lacks 'justification,
transparency and intelligibility' will be unlawful. For it to be lawful, the reasons for and
record of the decision must 'in fact or in principle support the conclusion reached'" - See
paragraphs 72 to 73.



Habeas Corpus - Topic 2004
Powers of court issuing writ - General - Scope of review - The Supreme Court of Canada
held that provincial superior courts were entitled to review an inmate transfer decision for
reasonableness on an application for habeas corpus with certiorari in aid - The court also
stated that  that  the  application of  a  standard of  review of  reasonableness  should  not
change the basic structure or benefits of the writ - "First, the traditional onuses associated
with the writ will remain unchanged. Once the inmate has demonstrated that there was a
deprivation of liberty and casts doubt on the reasonableness of the deprivation, the onus
shifts to the respondent authorities to prove that the transfer was reasonable in light of all
the circumstances. Second, the writ remains non-discretionary as far as the decision to
review  the  case  is  concerned.  If  the  applicant  raises  a  legitimate  doubt  as  to  the
reasonableness  of  the  detention,  the  provincial  superior  court  judge  is  required  to
examine the substance of the decision and determine whether the evidence presented by
the detaining authorities is reliable and supports their decision. Unlike the Federal Court
in the context of an application for judicial review, a provincial superior court hearing a
habeas  corpus  application  has  no  inherent  discretion  to  refuse  to  review the  case  ...
However,  a residual discretion will  come into play at  the second stage of the habeas
corpus proceeding, at which the judge, after reviewing the record, must decide whether to
discharge the applicant. Third, the ability to challenge a decision on the basis that it is
unreasonable does not necessarily change the standard of review that applies to other
flaws in the decision or in the decision-making process. For instance, the standard for
determining whether the decision maker complied with the duty of procedural fairness
will continue to be 'correctness'" - See paragraphs 77 to 79.

Habeas Corpus - Topic 3063
Practice - Hearing on issue of writ - Burden of proof - [See third Habeas Corpus - Topic
2004].

Prisons - Topic 1026 
Administration - Powers re prisoners - Transfers - [See Habeas Corpus - Topic 1208 and
second  Prisons - Topic 1503].

Prisons - Topic 1503
Discipline - Inmates - General - Inmate's right to information re alleged offence - [See
Habeas Corpus - Topic 1208].

Prisons - Topic 1503
Discipline - Inmates - General - Inmate's right to information re alleged offence - The
Supreme  Court  of  Canada  stated  that  "In  order  to  guarantee  fairness  in  the  process
leading up to a transfer decision, s. 27(1) [of the Corrections and Conditional Release
Act] provides that the inmate should be given all the information that was considered in
the taking of the decision, or a summary of that information. This disclosure must be
made within a reasonable time before the final decision is made. The onus is  on the
decision maker to show that s. 27(1) was complied with. ... Section 27(3) provides that
where the Commissioner has reasonable grounds to believe that disclosure of information
under s. 27(1) or (2) would jeopardize (a) the safety of any person, (b) the security of a



penitentiary, or (c) the conduct of a lawful investigation, he or she may authorize the
withholding from the inmate of as much information as is strictly necessary in order to
protect  the  interest  that  would  be  jeopardized.  A decision  to  withhold  information
pursuant to s. 27(3) is necessarily reviewable by way of an application for habeas corpus.
Such a decision is not independent of the transfer decision made under s. 29. Rather, s. 27
serves as a statutory guide to procedural protections that have been adopted to ensure that
decisions under s. 29 and other provisions are taken fairly. ... If the Commissioner, or a
representative of the Commissioner, chooses to withhold information from the inmate on
the basis of s. 27(3), the onus is on the decision maker to invoke the provision and prove
that there were reasonable grounds to believe that disclosure of that information would
jeopardize one of the listed interests. ... The Commissioner, or his or her representative, is
in the best position to determine whether such a risk could in fact materialize. As a result,
the  Commissioner,  or  the warden,  is  entitled to  a  margin of  deference on this  point.
Similarly, the warden and the Commissioner are in the best position to determine whether
a given source or informant is reliable. Some deference is accordingly owed on this point
as well. If, however, certain information is withheld without invoking s. 27(3), deference
will  not  be  warranted,  and  the  decision  will  be  procedurally  unfair  and  therefore
unlawful" - See paragraphs 81 to 90.

Prisons - Topic 1607 
Discipline - Inmates - Disciplinary hearing - Procedural fairness - [See Habeas Corpus -
Topic 1208].
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Appeal dismissed.

Editor: Angela E. McKay

Administrative Law - Topic 2617
Natural justice - Evidence and proof - Disclosure - The Warden of Mission Institution
decided to transfer a federal inmate (Khela) from the medium security Mission Institution
to a maximum security institution on an emergency and involuntary basis - Khela applied
for  habeas  corpus  in  the  British  Columbia  Supreme  Court  -  The  Supreme  Court  of
Canada held that the application judge properly granted habeas corpus - Section 27(1) of
the Corrections and Conditional Release Act (CCRA) required that the offender be given
all  information  to  be  considered  in  the  taking  of  the  decision  or  a  summary of  that
information - The Warden, in making the transfer decision, considered information that
she did not disclose to Khela - Nor did she give him an adequate summary of the missing
information - The withholding of that information was not justified under s. 27(3) of the
CCRA -  The  appellant  correctional  authorities  did  not  invoke  s.  27(3)  or  lead  any
evidence to suggest that their withholding of information related to concerns arising from
the interests protected by s. 27(3) - The court agreed with the application judge that the
failure to disclose information about the reliability of anonymous sources, the specific
statements made by the sources, and the scoring matrix that informed Khela's security
classification, rendered the transfer decision procedurally unfair - The Warden's decision
did not meet the statutory disclosure requirements and was procedurally unfair - It was
therefore unlawful - See paragraphs 91 to 98.

Habeas Corpus - Topic 2
General  -  When available  -  The Warden of  Mission Institution decided to  transfer  a
federal  inmate  (Khela)  from the  medium security  Mission  Institution  to  a  maximum
security institution on an emergency and involuntary basis - Khela applied for habeas
corpus in the British Columbia Supreme Court - The Supreme Court of Canada held that
the application judge properly granted habeas corpus - Section 27(1) of the Corrections
and Conditional Release Act (CCRA) required that the offender be given all information
to be considered in the taking of the decision or a summary of that information - The
Warden, in making the transfer decision, considered information that she did not disclose
to Khela - Nor did she give him an adequate summary of the missing information - The
withholding of  that  information was not  justified under  s.  27(3)  of  the  CCRA -  The
appellant correctional authorities did not invoke s. 27(3) or lead any evidence to suggest
that  their  withholding  of  information  related  to  concerns  arising  from  the  interests
protected by s. 27(3) - The court agreed with the application judge that the failure to
disclose information about the reliability of anonymous sources, the specific statements
made by the sources, and the scoring matrix that informed Khela's security classification,
rendered the transfer decision procedurally unfair - The Warden's decision did not meet
the  statutory  disclosure  requirements  and  was  procedurally  unfair  -  It  was  therefore
unlawful - See paragraphs 91 to 98.



Habeas Corpus - Topic 3063
Practice - Hearing on issue of writ - Burden of proof - The Supreme Court of Canada
held that provincial superior courts were entitled to review an inmate transfer decision for
reasonableness on an application for habeas corpus with certiorari in aid - The court also
stated that  that  the  application of  a  standard of  review of  reasonableness  should  not
change the basic structure or benefits of the writ - "First, the traditional onuses associated
with the writ will remain unchanged. Once the inmate has demonstrated that there was a
deprivation of liberty and casts doubt on the reasonableness of the deprivation, the onus
shifts to the respondent authorities to prove that the transfer was reasonable in light of all
the circumstances. Second, the writ remains non-discretionary as far as the decision to
review  the  case  is  concerned.  If  the  applicant  raises  a  legitimate  doubt  as  to  the
reasonableness  of  the  detention,  the  provincial  superior  court  judge  is  required  to
examine the substance of the decision and determine whether the evidence presented by
the detaining authorities is reliable and supports their decision. Unlike the Federal Court
in the context of an application for judicial review, a provincial superior court hearing a
habeas  corpus  application  has  no  inherent  discretion  to  refuse  to  review the  case  ...
However,  a residual discretion will  come into play at  the second stage of the habeas
corpus proceeding, at which the judge, after reviewing the record, must decide whether to
discharge the applicant. Third, the ability to challenge a decision on the basis that it is
unreasonable does not necessarily change the standard of review that applies to other
flaws in the decision or in the decision-making process. For instance, the standard for
determining whether the decision maker complied with the duty of procedural fairness
will continue to be 'correctness'" - See paragraphs 77 to 79.

Prisons - Topic 1026 
Administration - Powers re prisoners - Transfers - The Warden of Mission Institution
decided to transfer a federal inmate (Khela) from the medium security Mission Institution
to a maximum security institution on an emergency and involuntary basis - Khela applied
for  habeas  corpus  in  the  British  Columbia  Supreme  Court  -  The  Supreme  Court  of
Canada held that the application judge properly granted habeas corpus - Section 27(1) of
the Corrections and Conditional Release Act (CCRA) required that the offender be given
all  information  to  be  considered  in  the  taking  of  the  decision  or  a  summary of  that
information - The Warden, in making the transfer decision, considered information that
she did not disclose to Khela - Nor did she give him an adequate summary of the missing
information - The withholding of that information was not justified under s. 27(3) of the
CCRA -  The  appellant  correctional  authorities  did  not  invoke  s.  27(3)  or  lead  any
evidence to suggest that their withholding of information related to concerns arising from
the interests protected by s. 27(3) - The court agreed with the application judge that the
failure to disclose information about the reliability of anonymous sources, the specific
statements made by the sources, and the scoring matrix that informed Khela's security
classification, rendered the transfer decision procedurally unfair - The Warden's decision
did not meet the statutory disclosure requirements and was procedurally unfair - It was
therefore unlawful - See paragraphs 91 to 98.

Prisons - Topic 1026 
Administration - Powers re prisoners - Transfers - The Supreme Court of Canada stated



that "In order to guarantee fairness in the process leading up to a transfer decision, s.
27(1) [of the Corrections and Conditional Release Act] provides that the inmate should
be given  all  the  information  that  was  considered  in  the  taking  of  the  decision,  or  a
summary of that information. This disclosure must be made within a reasonable time
before the final decision is made. The onus is on the decision maker to show that s. 27(1)
was  complied  with.  ...  Section  27(3)  provides  that  where  the  Commissioner  has
reasonable grounds to believe that disclosure of information under s. 27(1) or (2) would
jeopardize  (a)  the  safety  of  any person,  (b)  the  security  of  a  penitentiary,  or  (c)  the
conduct of  a  lawful  investigation,  he or  she may authorize the withholding from the
inmate of as much information as is strictly necessary in order to protect the interest that
would  be  jeopardized.  A decision  to  withhold  information  pursuant  to  s.  27(3)  is
necessarily reviewable by way of an application for habeas corpus. Such a decision is not
independent of the transfer decision made under s. 29. Rather, s. 27 serves as a statutory
guide to procedural protections that have been adopted to ensure that decisions under s.
29 and other provisions are taken fairly. ... If the Commissioner, or a representative of the
Commissioner, chooses to withhold information from the inmate on the basis of s. 27(3),
the onus is  on the decision maker to invoke the provision and prove that there were
reasonable grounds to believe that disclosure of that information would jeopardize one of
the  listed  interests.  ...  The  Commissioner,  or  his  or  her  representative,  is  in  the  best
position  to  determine  whether  such  a  risk  could  in  fact  materialize.  As  a  result,  the
Commissioner, or the warden, is entitled to a margin of deference on this point. Similarly,
the warden and the Commissioner are in the best position to determine whether a given
source or informant is reliable. Some deference is accordingly owed on this point as well.
If, however, certain information is withheld without invoking s. 27(3), deference will not
be warranted, and the decision will be procedurally unfair and therefore unlawful" - See
paragraphs 81 to 90.

Prisons - Topic 1503
Discipline - Inmates - General - Inmate's right to information re alleged offence - The
Warden of  Mission  Institution  decided  to  transfer  a  federal  inmate  (Khela)  from the
medium security Mission Institution to a maximum security institution on an emergency
and involuntary basis - Khela applied for habeas corpus in the British Columbia Supreme
Court - The Supreme Court of Canada held that the application judge properly granted
habeas corpus - Section 27(1) of the Corrections and Conditional Release Act (CCRA)
required that the offender be given all information to be considered in the taking of the
decision or a summary of that information - The Warden, in making the transfer decision,
considered information that she did not disclose to Khela -  Nor did she give him an
adequate summary of the missing information - The withholding of that information was
not justified under s. 27(3) of the CCRA - The appellant correctional authorities did not
invoke s. 27(3) or lead any evidence to suggest that their withholding of information
related to concerns arising from the interests protected by s. 27(3) - The court agreed with
the  application  judge  that  the  failure  to  disclose  information  about  the  reliability  of
anonymous sources, the specific statements made by the sources, and the scoring matrix
that informed Khela's security classification, rendered the transfer decision procedurally
unfair - The Warden's decision did not meet the statutory disclosure requirements and
was procedurally unfair - It was therefore unlawful - See paragraphs 91 to 98.



Prisons - Topic 1607 
Discipline - Inmates - Disciplinary hearing - Procedural fairness - The Warden of Mission
Institution decided to transfer a federal inmate (Khela) from the medium security Mission
Institution to a maximum security institution on an emergency and involuntary basis -
Khela applied for habeas corpus in the British Columbia Supreme Court - The Supreme
Court of Canada held that the application judge properly granted habeas corpus - Section
27(1) of the Corrections and Conditional Release Act (CCRA) required that the offender
be given all information to be considered in the taking of the decision or a summary of
that information - The Warden, in making the transfer decision, considered information
that she did not disclose to Khela - Nor did she give him an adequate summary of the
missing information -  The withholding of that  information was not justified under s.
27(3) of the CCRA - The appellant correctional authorities did not invoke s. 27(3) or lead
any evidence to suggest that their withholding of information related to concerns arising
from the interests protected by s. 27(3) - The court agreed with the application judge that
the failure to disclose information about the reliability of anonymous sources, the specific
statements made by the sources, and the scoring matrix that informed Khela's security
classification, rendered the transfer decision procedurally unfair - The Warden's decision
did not meet the statutory disclosure requirements and was procedurally unfair - It was
therefore unlawful - See paragraphs 91 to 98.


