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Summary:
Section 731(1) of the Criminal Code precluded probation for any accused sentenced to

more  than  two  years'  imprisonment.  The  "sentence  merger"  provisions  of  s.  139(1)  of  the
Corrections and Conditional Release Act provided that where an accused subject to a sentence
that had not expired received an additional sentence,  the accused was deemed to have been
sentenced to one sentence which commenced at the beginning of the first sentence and ended
when the last sentence expired. Two accused were sentenced to imprisonment not exceeding two
years, followed by three years' probation. Before those sentences expired, both accused were
sentenced, for other offences, to consecutive sentences. The accused argued that the "sentence
merger" provisions of s. 139(1) applied to result in a total merged sentence exceeding two years,
rendering the previously legal probation orders illegal.

In  both  cases,  the  British  Columbia  Provincial  Court  held  that  the  probation  orders
remained legal. Both accused appealed. The appeals were heard together.

The British Columbia Court of Appeal, in a judgment reported (2010), 291 B.C.A.C. 236;
492 W.A.C. 236, dismissed the appeal. The court held that "regardless of any length of sentence
imposed subsequent to a lawful probation order, the probation order is not nullified nor does it
otherwise become unlawful by application of s. 139(1) of the CCRA". The accused appealed.

The Supreme Court of Canada dismissed the appeals.

Editor's Note: Certain names in the following case have been initialized or the case otherwise
edited to prevent the disclosure of identities where required by law, publication ban, Maritime
Law Book's editorial policy or otherwise.

Criminal Law - Topic 5726
Punishments (sentence) - Probation or probation order - Circumstances when permissible
- Section 731(1) of the Criminal Code precluded probation for any accused sentenced to
more than two years' imprisonment - The "sentence merger" provisions of s. 139(1) of the
Corrections and Conditional Release Act provided that where an accused subject to a
sentence that had not expired received an additional sentence, he was deemed to have
been sentenced to one sentence which commenced at the beginning of the first sentence
and ended when the last sentence expired - Two accused were sentenced to imprisonment
not exceeding two years,  followed by three years'  probation - Before those sentences



expired, both accused were sentenced, for other offences, to consecutive sentences - The
accused argued that the "sentence merger" provisions of s. 139(1) applied to result in a
total  merged  sentence  exceeding  two  years,  rendering  the  previously  legal  probation
orders illegal - The Supreme Court of Canada affirmed that both probation orders were
valid when made and that no prior or subsequent sentence imposed on either of them had,
or  could  have  had,  the  effect  of  invalidating  any  of  their  probation  orders,  either
prospectively or retrospectively - Section 139 was enacted for administrative purposes
respecting parole and remission, and was of no assistance in determining the legality of a
probation order - The court stated that "the ordinary meaning of s. 731(1)(b) is perfectly
clear: A probation order may not be made where the sentencing court imposes a term of
imprisonment exceeding two years. In determining whether two years has been exceeded,
one looks at the term of imprisonment ordered by the sentencing court on that occasion -
not at  other sentences imposed by other courts on other occasions for  other matters." -
See paragraphs 1 to 33.

Criminal Law - Topic 5726
Punishments (sentence) - Probation or probation order - Circumstances when permissible
- Section 731(1) of the Criminal Code precluded probation for any accused sentenced to
more than two years'  imprisonment -  At issue was whether a "fresh" probation order
should be made, or an existing probation order should be varied or terminated, where an
accused  was  subsequently  sentenced  to  another  sentence  which,  combined  with  the
original sentence of two years or less being served, would result in a sentence exceeding
two years  -  The Supreme Court  of  Canada held  that  s.  731(1)  did  not,  in  principle,
preclude the imposition of  a fresh probation order  -  However,  probation orders  were
"subject to review for their fitness. ... a probation order that is manifestly inappropriate in
itself or that renders unfit the sentence of which it is a part will be set aside on appeal. In
considering whether a fresh probation order is appropriate, the sentencing court must thus
take into account the particular circumstances of the offence, the character and needs of
the offender, and the purpose and relevant principles of sentencing ... In short, unexpired
prior  sentences remain an important  consideration though not  necessarily decisive,  in
determining  whether  a  probation  order  is  appropriate.  A probation  order  that  was
appropriate when made may well be rendered inappropriate by a lengthy intervening term
of  imprisonment"  -  The  court  referenced  the  procedures  for  varying  or  terminating
existing, otherwise valid, probation orders where a subsequent sentence was imposed -
See paragraphs 58 to 70.

Criminal Law - Topic 5729 
Punishments  (sentence)  -  Probation  and  probation  orders  -  Validity  of  -  [See  both
Criminal Law - Topic 5726].
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These appeals were heard on December 14, 2011, before McLachlin, C.J.C., Deschamps,
Fish, Abella, Rothstein, Moldaver and Karakatsanis, JJ., of the Supreme Court of Canada.

On July 31, 2012, Fish, J., delivered the following judgment in both official languages for
the Court.

Appeals dismissed.

Editor: Steven C. McMinniman

Criminal Law - Topic 5729 
Punishments (sentence) - Probation and probation orders - Validity of - Section 731(1) of
the Criminal Code precluded probation for any accused sentenced to more than two years'
imprisonment - The "sentence merger" provisions of s.  139(1) of the Corrections and
Conditional Release Act provided that where an accused subject to a sentence that had
not expired received an additional sentence, he was deemed to have been sentenced to
one sentence which commenced at the beginning of the first sentence and ended when the
last sentence expired - Two accused were sentenced to imprisonment not exceeding two
years, followed by three years' probation - Before those sentences expired, both accused
were sentenced, for other offences, to consecutive sentences - The accused argued that
the "sentence merger" provisions of s. 139(1) applied to result in a total merged sentence
exceeding  two  years,  rendering  the  previously  legal  probation  orders  illegal  -  The
Supreme Court of Canada affirmed that both probation orders were valid when made and
that no prior or subsequent sentence imposed on either of them had, or could have had,
the  effect  of  invalidating  any  of  their  probation  orders,  either  prospectively  or
retrospectively - Section 139 was enacted for administrative purposes respecting parole
and remission, and was of no assistance in determining the legality of a probation order -
The court stated that "the ordinary meaning of s. 731(1)(b) is perfectly clear: A probation
order  may not  be made where the  sentencing court imposes a  term of imprisonment
exceeding two years. In determining whether two years has been exceeded, one looks at
the term of imprisonment ordered by the sentencing court on that occasion - not at other
sentences  imposed  by  other courts  on  other  occasions  for  other  matters."  -  See
paragraphs 1 to 33.

Criminal Law - Topic 5729 
Punishments (sentence) - Probation and probation orders - Validity of - Section 731(1) of
the Criminal Code precluded probation for any accused sentenced to more than two years'
imprisonment - At issue was whether a "fresh" probation order should be made, or an
existing  probation  order  should  be  varied  or  terminated,  where  an  accused  was
subsequently sentenced to another sentence which, combined with the original sentence
of two years or less being served, would result in a sentence exceeding two years - The
Supreme  Court  of  Canada  held  that  s.  731(1)  did  not,  in  principle,  preclude  the
imposition of a fresh probation order - However, probation orders were "subject to review



for  their  fitness.  ...  a  probation order that  is  manifestly inappropriate  in itself  or that
renders unfit the sentence of which it is a part will be set aside on appeal. In considering
whether a fresh probation order is appropriate, the sentencing court must thus take into
account  the  particular  circumstances  of  the  offence,  the  character  and  needs  of  the
offender, and the purpose and relevant principles of sentencing ...  In short,  unexpired
prior  sentences remain an important  consideration though not  necessarily decisive,  in
determining  whether  a  probation  order  is  appropriate.  A probation  order  that  was
appropriate when made may well be rendered inappropriate by a lengthy intervening term
of  imprisonment"  -  The  court  referenced  the  procedures  for  varying  or  terminating
existing, otherwise valid, probation orders where a subsequent sentence was imposed -
See paragraphs 58 to 70.


