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Summary:

Lantheus Medical Imaging Inc., an American pharmaceutical company, used medical
isotopes produced by Atomic Energy of Canada Ltd.'s (AECL) nuclear reactor at Chalk River in
the manufacture of its products. Lantheus suffered losses estimated at more than $70 million as a
result of the extended closure of AECL's reactor commencing in May of 2009. Lantheus sued its
insurer for indemnification (US action). Lantheus sought information from AECL through a
request under the Access to Information Act. Shortly after it filed that request, it obtained a Letter
of Request (LoR) from the United States District Court (US court). The LoR sought the
assistance of the Ontario courts in securing documents and viva voce testimony from AECL for
use at the trial of the US action. Lantheus applied, under s. 60 of the Ontario Evidence Act
(OEA), seeking an order giving effect in Ontario to the LoR. An application judge dismissed the
application. Lantheus appealed

The Ontario Court of Appeal allowed the appeal and issued an order enforcing the LoR.

Crown - Topic 408
Statutes affecting the Crown - General principles - Application of provincial laws to
federal Crown - Lantheus Medical Imaging Inc., an American pharmaceutical company,
used medical isotopes produced by Atomic Energy of Canada Ltd.'s (AECL) nuclear
reactor at Chalk River in the manufacture of its products - Lantheus suffered losses
estimated at more than $70 million as a result of the extended closure of AECL's reactor
commencing in May of 2009 - Lantheus sued its insurer for indemnification (US action) -
Lantheus sought information from AECL through a request under the Access to
Information Act - Shortly after it filed that request, it obtained a Letter of Request (LoR)
from the United States District Court (US court) - The LoR sought the assistance of the
Ontario courts in securing documents and viva voce testimony from AECL for use at the
trial of the US action - Lantheus applied, under s. 60 of the Ontario Evidence Act (OEA),
seeking an order giving effect in Ontario to the LoR - An application judge concluded
that the court did not have jurisdiction to enforce the LoR against AECL because it
enjoyed Crown immunity - He dismissed the application - Lantheus appealed, arguing
that the court had jurisdiction pursuant to s. 27 of the Crown Liability and Proceedings
Act (CLPA) - At issue was whether s. 60 of the OEA bound the Crown - This turned on
whether s. 60 was a "rule of practice or procedure" within the meaning of s. 27 of the
CLPA or a "rule of evidence" - The Ontario Court of Appeal held that the application
judge erred in interpreting the phrase "rules of practice and procedure" as restricted, in
Ontario, to the Rules of Civil Procedure, thereby excluding any provincially enacted



statutory rules for evidence gathering - First, he did not recognize that the phrase "rules
of practice and procedure" in the context of the CLPA had a broad meaning - Second, the
Rules of Civil Procedure were supplementary in nature, and were by no means the only
rules governing the practice and procedure of Ontario's courts - In the result, the court
allowed the appeal and issued an order enforcing the LoR - See paragraphs 27 to 33.

Crown - Topic 408

Statutes affecting the Crown - General principles - Application of provincial laws to
federal Crown - Lantheus Medical Imaging Inc., an American pharmaceutical company,
used medical isotopes produced by Atomic Energy of Canada Ltd.'s (AECL) nuclear
reactor at Chalk River in the manufacture of its products - Lantheus suffered losses
estimated at more than $70 million as a result of the extended closure of AECL's reactor
commencing in May of 2009 - Lantheus sued its insurer for indemnification (US action) -
Lantheus sought information from AECL through a request under the Access to
Information Act - Shortly after it filed that request, it obtained a Letter of Request (LoR)
from the United States District Court (US court) - The LoR sought the assistance of the
Ontario courts in securing documents and viva voce testimony from AECL for use at the
trial of the US action - Lantheus applied, under s. 60 of the Ontario Evidence Act (OEA),
seeking an order giving effect in Ontario to the LoR - An application judge concluded
that the court did not have jurisdiction to enforce the LoR against AECL because it
enjoyed Crown immunity - He dismissed the application - Lantheus appealed, arguing
that the court had jurisdiction pursuant to s. 27 of the Crown Liability and Proceedings
Act (CLPA) - At issue was whether s. 60 of the OEA bound the Crown - This turned on
whether s. 60 was a "rule of practice or procedure" within the meaning of s. 27 of the
CLPA or a "rule of evidence" - The Ontario Court of Appeal held that s. 60 of the OEA
was better understood as a rule of procedure - It was more akin to a procedure for
obtaining pre-trial discovery than a rule of evidence - Rather than concerning
admissibility or common law rules of evidence, it set out a procedure by which evidence
could be gathered - Accordingly, the Crown was bound by s. 60 of the OEA pursuant to s.
27 of the CLPA - In the result, the court allowed the appeal and issued an order enforcing
the LoR - See paragraphs 34 to 39.

Crown - Topic 2885
Crown immunity - Exceptions - Benefit/burden or waiver exception - Lantheus Medical
Imaging Inc., an American pharmaceutical company, used medical isotopes produced by
Atomic Energy of Canada Ltd.'s (AECL) nuclear reactor at Chalk River in the
manufacture of its products - Lantheus suffered losses estimated at more than $70 million
as a result of the extended closure of AECL's reactor commencing in May of 2009 -
Lantheus sued its insurer for indemnification (US action) - Lantheus sought information
from AECL through a request under the Access to Information Act - Shortly after it filed
that request, it obtained a Letter of Request (LoR) from the United States District Court
(US court) - The LoR sought the assistance of the Ontario courts in securing documents
and viva voce testimony from AECL for use at the trial of the US action - Lantheus
applied, under s. 60 of the Ontario Evidence Act (OEA), seeking an order giving effect in
Ontario to the LoR - An application judge concluded that the court did not have
jurisdiction to enforce the LoR against AECL because it enjoyed Crown immunity - He



dismissed the application - Lantheus appealed, arguing that the court had jurisdiction
pursuant to s. 27 of the Crown Liability and Proceedings Act (CLPA) - At issue was
whether s. 60 of the OEA bound the Crown - Lantheus advanced an alternative argument
- It pointed to the evidence before the application judge that AECL had been involved in
litigation, as plaintiff and defendant - Therefore, AECL had implicitly accepted the
benefits of the OEA, which applied to all actions and other matters respecting which the
Legislature had jurisdiction - The benefit/burden exemption to Crown immunity
described in Sparling v. Quebec (1988 SCC), ignored by the application judge, therefore
applied to s. 60 of the OEA - The Ontario Court of Appeal held that the benefit/burden
exception did not apply - See paragraphs 49 to 54.

Practice - Topic 3741.2

Evidence - Letters rogatory (or letters of request) - When granted - Lantheus Medical
Imaging Inc., an American pharmaceutical company, used medical isotopes produced by
Atomic Energy of Canada Ltd.'s (AECL) nuclear reactor at Chalk River in the
manufacture of its products - Lantheus suffered losses estimated at more than $70 million
as a result of the extended closure of AECL's reactor commencing in May of 2009 -
Lantheus sued its insurer for indemnification (US action) - Lantheus sought information
from AECL through a request under the Access to Information Act - Shortly after it filed
that request, it obtained a Letter of Request (LoR) from the United States District Court
(US court) - The LoR sought the assistance of the Ontario courts in securing documents
and viva voce testimony from AECL for use at the trial of the US action - Lantheus
applied, under s. 60 of the Ontario Evidence Act (OEA), seeking an order giving effect in
Ontario to the LoR - An application judge concluded that Lantheus had not satisfied the
applicable legal standard for the enforcement of letters rogatory in Ontario and dismissed
the application - Lantheus appealed - The Ontario Court of Appeal allowed the appeal
and issued an order enforcing the LoR - Friction Division Products Inc. v. Du Pont (E.I.)
de Nemours & Co. (1986 Ont. H.C.J.) identified six, non-exhaustive factors for
consideration in determining whether to enforce a LoR - The factors were "guideposts",
not preconditions - Yet, the application judge's reasons revealed that he treated the factors
as pre-conditions - The court applied the correct principles and factors and concluded that
justice required that the LoR be enforced - See paragraphs 55 to 82.
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This appeal was heard on February 4, 2013, by Cronk, LaForme and Hoy, JJ.A., of the
Ontario Court of Appeal. The following judgment of the Court of Appeal was delivered by Hoy,



J.A., on April 29, 2013.
Appeal allowed.
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