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Summary:
The plaintiff was injured in a motor vehicle accident with the defendant. The defendant,

who  was  insured  by  AXA,  admitted  liability.  The  plaintiff's  insurer,  Aviva,  made  weekly
payments to the plaintiff for loss of income (Section B benefits). The plaintiff commenced an
action against the defendant. AXA defended on the defendant's behalf. Shortly after the action
was commenced, Aviva ceased paying Section B benefits after 104 weeks when it determined
that the plaintiff no longer qualified for benefits. The defendant (in effect AXA) commenced
third party proceedings against Aviva, claiming contribution for the weekly indemnity benefits
from the date Aviva terminated benefits and for future benefits. Subsequently, the defendant (in
effect AXA) sought to amend the third party claim against Aviva to add a claim for damages for
intentionally causing economic loss allegedly suffered because of Aviva's "unlawful breach of
contract with its insured" by not continuing the plaintiff's weekly indemnity payments. Aviva
claimed that  the tort  of  unlawful  interference with economic interests  could not  be engaged
through the third party claim. Aviva sought summary judgment to have the third party claim
dismissed.

The  New Brunswick  Court  of  Queen's  Bench,  Trial  Division,  denied  the  defendant's
motion to amend her third party claim against Aviva. Aviva's motion for summary judgment
dismissing the third party claim was granted.

Damages - Topic 531
Limits of compensatory damages - Remoteness - Torts - Recoverable damages - Purely
economic loss - [See Torts - Topic 5205].

Insurance - Topic 4140
Automobile insurance - Accident benefits - Third party claim by tortfeasor defendant's
insurer against plaintiff's Section B insurer - [See  Practice - Topic 1120  and  Torts -
Topic 5205].

Practice - Topic 1121 
Parties  -  Third  party  or  subsequent  party  procedure  -  When  available  -  Claim  for
contribution or indemnity - A motor vehicle accident tortfeasor (defendant) though her
insurer, AXA, third partied the plaintiff's insurer Aviva, claiming indemnity for Section B
benefits which had Aviva refused to continue to pay past 104 weeks - Aviva moved for
summary judgment dismissing the claim, arguing that it was not proper for a tortfeasor's



insurer to add a Section B insurer as a third party in order to attempt to claim benefits that
were  not  paid  and  which  were  not  available  to  the  Section  B  insured  -  The  New
Brunswick  Court  of  Queen's  Bench,  Trial  Division,  granted  summary  judgment  and
dismissed the third party claim - The circumstances in this case demonstrated a clear
absence of merit with respect to the third party claim against Aviva - An insurer of a
tortfeasor defendant ought not to be able to join in the Section B insurer of a plaintiff in
motor vehicle accident litigation cases - See paragraphs 76 to 117. 

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - [See Practice - Topic 1120].

Torts - Topic 5205
Interference with economic relations - Contracts - Insurance - A motor vehicle accident
tortfeasor (defendant) though her insurer, AXA, third partied the plaintiff's insurer, Aviva,
claiming indemnity for Section B benefits which Aviva refused to continue to pay after
104 weeks - The defendant (in effect AXA) moved to amend the third party claim to add
a claim for damages for intentionally causing economic loss to the defendant and AXA
because  of  Aviva's  unlawful  breach  of  contract  with  its  insured  (plaintiff)  by  not
continuing to pay Section B benefits (i.e., unlawful interference with economic interests)
- The New Brunswick Court of Queen's Bench, Trial Division, dismissed the motion to
amend - The defendant and AXA were not able at law to claim against Aviva in contract
and the tort of unlawful interference with economic interests was not available to them
since  there  was  no  possibility  of  them  establishing  the  occurrence  of  an  illegal  or
unlawful act or an economic loss which were two necessary components of the tort of
unlawful interference with economic interests - See paragraphs 1 to 75 and 117. 

Assurance - Cote 4140
Assurance automobile - Indemnités d'accident - Mise en cause intentée par l'assureur de
l'auteur du délit défendeur contre l'assureur Section B du demandeur - [Voir Insurance -
Topic 4140].

Délits civils - Cote 5205
Atteintes aux relations économiques - Contrats - Assurance - [Voir Torts 5205].

Dommages-intérêts - Cote 531
Limites  aux  dommages-intérêts  compensatoires  -  Éloignement  -  Délits  civils  -
Dommages donnant lieu à indemnisation - Perte purement économique - [Voir Damages
- Topic 531].

Procédure - Cote 1121
Parties  -  Mise  en cause -  Conditions  d'ouverture -  Réclamation pour  contribution ou
indemnité - [Voir Practice - Topic 1121].

Procédure - Cote 5702
Jugements  et  ordonnances  -  Jugements  sommaires  -  Compétence  ou  conditions



d'ouverture ou opportunité - [Voir Practice - Topic 5702].
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This matter was heard on October 3, 2011, before Glennie, J., of the New Brunswick
Court  of  Queen's  Bench,  Trial  Division,  Judicial  District  of  Saint  John,  who  delivered  the
following ruling on March 6, 2012.

Order accordingly.

Editor: Elizabeth M.A. Turgeon

Damages - Topic 531
Limits of compensatory damages - Remoteness - Torts - Recoverable damages - Purely
economic loss - A motor vehicle accident tortfeasor (defendant) though her insurer, AXA,
third  partied  the  plaintiff's  insurer,  Aviva,  claiming indemnity  for  Section  B benefits
which Aviva refused to continue to pay after 104 weeks - The defendant (in effect AXA)
moved  to  amend the  third  party  claim to  add  a  claim for  damages  for  intentionally
causing economic loss to the defendant and AXA because of Aviva's unlawful breach of
contract  with its  insured (plaintiff)  by not  continuing to pay Section B benefits  (i.e.,
unlawful interference with economic interests) - The New Brunswick Court of Queen's
Bench, Trial Division, dismissed the motion to amend - The defendant and AXA were not
able at law to claim against Aviva in contract and the tort of unlawful interference with
economic interests  was  not  available  to  them since  there  was  no possibility  of  them
establishing the occurrence of an illegal or unlawful act or an economic loss which were
two necessary components of the tort of unlawful interference with economic interests -
See paragraphs 1 to 75 and 117. 

Insurance - Topic 4140
Automobile insurance - Accident benefits - Third party claim by tortfeasor defendant's
insurer  against  plaintiff's  Section  B  insurer  -  A  motor  vehicle  accident  tortfeasor
(defendant) though her insurer, AXA, third partied the plaintiff's insurer, Aviva, claiming
indemnity for Section B benefits which Aviva refused to continue to pay after 104 weeks
- The defendant (in effect AXA) moved to amend the third party claim to add a claim for
damages for intentionally causing economic loss to the defendant and AXA because of
Aviva's unlawful breach of contract with its insured (plaintiff) by not continuing to pay
Section  B  benefits  (i.e.,  unlawful  interference  with  economic  interests)  -  The  New
Brunswick Court of Queen's Bench, Trial Division, dismissed the motion to amend - The
defendant and AXA were not able at law to claim against Aviva in contract and the tort of
unlawful interference with economic interests was not available to them since there was
no possibility of them establishing the occurrence of an illegal or unlawful act or an
economic loss which were two necessary components of the tort of unlawful interference
with economic interests - See paragraphs 1 to 75 and 117. 

Insurance - Topic 4140
Automobile insurance - Accident benefits - Third party claim by tortfeasor defendant's
insurer  against  plaintiff's  Section  B  insurer  -  A  motor  vehicle  accident  tortfeasor
(defendant) though her insurer, AXA, third partied the plaintiff's insurer Aviva, claiming
indemnity for Section B benefits which had Aviva refused to continue to pay past 104



weeks - Aviva moved for summary judgment dismissing the claim, arguing that it was not
proper for a tortfeasor's insurer to add a Section B insurer as a third party in order to
attempt to claim benefits that were not paid and which were not available to the Section B
insured - The New Brunswick Court of Queen's Bench, Trial Division, granted summary
judgment  and  dismissed  the  third  party  claim  -  The  circumstances  in  this  case
demonstrated a clear absence of merit with respect to the third party claim against Aviva -
An insurer of a tortfeasor defendant ought not to be able to join in the Section B insurer
of a plaintiff in motor vehicle accident litigation cases - See paragraphs 76 to 117.

Practice - Topic 5702
Judgments and orders - Summary judgments - Jurisdiction or when available or when
appropriate - A motor vehicle accident tortfeasor (defendant) though her insurer, AXA,
third  partied  the  plaintiff's  insurer  Aviva,  claiming  indemnity  for  Section  B  benefits
which had Aviva refused to continue to pay past 104 weeks - Aviva moved for summary
judgment dismissing the claim, arguing that it was not proper for a tortfeasor's insurer to
add a Section B insurer as a third party in order to attempt to claim benefits that were not
paid and which were not available to the Section B insured - The New Brunswick Court
of Queen's Bench, Trial Division, granted summary judgment and dismissed the third
party claim - The circumstances in this case demonstrated a clear absence of merit with
respect to the third party claim against Aviva - An insurer of a tortfeasor defendant ought
not to be able to join in the Section B insurer of a plaintiff in motor vehicle accident
litigation cases - See paragraphs 76 to 117.


