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Summary:
The applicants  applied for  judicial  review of a decision made by the Director  of  the

Ministry  of  the  Environment  under  the  Environmental  Protection  Act  (EPA) in  April  2010,
respecting the sulphur output of Suncor Energy Products Inc.'s Plant #4 Sulphur Recovery Unit
in Sarnia. The applicants were residents of the area and members of a First Nations Community.
Central  to their application was the claim that the Director's  failure to conduct a cumulative
effects assessment before making his decision infringed their ss. 7 and 15 Charter rights, as well
as  their  rights  to  procedural  fairness.  The  applicants  also  sought  a  protective  costs  order
insulating  them,  absent  improper  conduct  during  the  litigation,  from  adverse  costs  if  their
application was ultimately unsuccessful. The respondent Suncor moved to strike the application
as  a  collateral  attack  on  earlier  approvals  granted  to  it  under  the  EPA regime.  All  of  the
respondents also moved to strike some or all of the applicants' affidavit evidence. They argued
that as the issues in the application only related to the April 2010 Decision, much of the evidence
filed by the applicants respecting emissions that were not the subject of that decision, or the
health effects allegedly flowing from those emissions, was irrelevant. They also sought to strike
considerable amounts of the evidence on the grounds that it was improper opinion evidence,
inadmissible hearsay, argument or speculation.

The Ontario Divisional Court, per Harvison Young, J., dismissed the motion to dismiss
the application. The court partly allowed the motion to strike evidence, and otherwise dismissed
it without prejudice to the respondent's right to contest the admissibility before the hearing panel.
The court dismissed the motion for a protective costs order.

Evidence - Topic 7000.4
Opinion evidence - Expert evidence - General - Admissibility - General - The Ontario
Divisional Court, per Harvison Young, J.,  struck the entire affidavits of two scientists
who had not been tendered as experts - The court held that the affidavits were effectively
expert  opinion - The scientists  had both done research in fields related to the claims
advanced, which they discussed and with respect to which they opined in their affidavits -
They had not signed an acknowledgement of the expert's duty form, nor did they claim to
be neutral, unbiased or non-partisan in their evidence, as required by the Rules of Civil
Procedure and by common law principles governing the role of expert witnesses - They
had taken on the role of advocates - See paragraph 96.



Evidence - Topic 7000.4
Opinion evidence - Expert evidence - General - Admissibility - General - The Ontario
Divisional Court, per Harvison Young, J., held that "One of the fundamental duties of the
expert witness in a civil case is to provide independent assistance to the court by way of
objective, unbiased opinion in relation to matters within the witness' expertise. An expert
witness  should  not  assume  the  role  of  advocate.  Dr.  Gilbertson,  Dr.  Keith,  and  Dr.
Macdonald each provide argumentative and speculative statements in their affidavits that
are put forward in support of the applicants' position. While there are, as indicated above,
some portions of these affidavits that do reflect personal experience, these are greatly
outweighed  by  the  potentially  prejudicial  effect  that  improper  opinion  evidence  may
have. This risk is exacerbated when the affiants are scientists as opposed to laypersons ...
Their evidence is inconsistent with the rules for putting expert opinion before the court
and should, accordingly, be struck." - See paragraphs 99 and 100.

Evidence - Topic 7075
Opinion  evidence  -  Reports  by  experts  -  Admission  of  (incl.  objection  to)  -  The
applicants applied for judicial review of a decision made by the Director of the Ministry
of  the  Environment  under  the  Environmental  Protection  Act  (EPA)  in  April  2010,
respecting  the  sulphur  output  of  Suncor  Energy  Products  Inc.'s  Plant  #4  Sulphur
Recovery Unit in Sarnia - The applicants were residents of the area and members of a
First Nations Community - Central to their application was the claim that the Director's
failure to conduct a cumulative effects assessment before making his decision infringed
their  ss.  7 and 15 Charter  rights,  as  well  as  their  rights  to procedural  fairness  -  The
respondents  moved to  strike  some or  all  of  the  applicants'  affidavit  evidence -  They
argued, inter alia, that as the issues in this application only related to the April 2010
Decision, much of the evidence filed by the applicants respecting emissions that were not
the subject of that decision, or the health effects allegedly flowing from those emissions,
was  irrelevant  -  The  evidence  included  a  number  of  experts'  reports  -  The  Ontario
Divisional Court, per Harvison Young, J., was satisfied that there was some confusion on
the applicants' part between the production of sulphur and the overall production by the
refinery - The uncontested evidence in the application record was that the 2010 Decision
affected the former and not the latter - In addition, the evidence indicated that while this
increase  might  affect  production  of  sulphur  dioxide  and  hydrogen  sulphide  in  some
circumstances,  there  was no evidence that  the  2010 Decision would have synergistic
effects on any other contaminants such as benzene - The court struck one of the reports,
which concerned the relationship between leukemia and benzene, on the basis of lack of
relevance - It added nothing to the other reports and had no link whatsoever to the 2010
Decision - See paragraphs 76 and 88.

Evidence - Topic 7075
Opinion  evidence  -  Reports  by  experts  -  Admission  of  (incl.  objection  to)  -  The
applicants applied for judicial review of a decision made by the Director of the Ministry
of the Environment under the Environmental Protection Act in April 2010, respecting the
sulphur  output  of  Suncor  Energy  Products  Inc.'s  Plant  #4  Sulphur  Recovery  Unit  in
Sarnia  -  The  applicants  were  residents  of  the  area  and  members  of  a  First  Nations



Community -  Central  to  their  application was the  claim that  the  Director's  failure to
conduct a cumulative effects assessment before making his decision infringed their ss. 7
and 15 Charter rights, as well as their rights to procedural fairness - The respondents
moved to strike some or all of the applicants' affidavit evidence - They argued, inter alia,
that as the issues in this application only related to the April 2010 Decision, much of the
evidence filed by the applicants respecting emissions that were not the subject of that
decision, or the health effects allegedly flowing from those emissions, was irrelevant -
The evidence included a number of experts' reports - The Ontario Divisional Court, per
Harvison Young, J., struck one of the experts' reports in its entirety - Of those remaining,
the court held that: "All of them contain portions that are not confined to the issues of this
application as 'scoped'. Having said that, however, I have determined not to strike those
portions so that the panel may consider the full reports within the context in which they
were actually prepared. While the panel might conclude that it was appropriate to strike
or disregard various portions of these reports, it should be able to consider the context of
the reports as originally drafted in making such determinations." - See paragraphs 83 to
92.

Evidence - Topic 7075
Opinion evidence - Reports by experts - Admission of (incl. objection to) - [See first and
second Evidence - Topic 7000.4].

Practice - Topic 2239.4
Pleadings - Striking out pleadings - Grounds - Abuse of process - Collateral attack on
administrative decision - The applicants applied for judicial review of a decision made by
the Director of the Ministry of the Environment under the Environmental Protection Act
(EPA) in April 2010, respecting the sulphur output of Suncor Energy Products Inc.'s Plant
#4 Sulphur Recovery Unit  in Sarnia -  The applicants  were residents of  the area and
members of a First Nations Community - Central to their application was the claim that
the  Director's  failure  to  conduct  a  cumulative  effects  assessment  before  making  his
decision infringed their ss. 7 and 15 Charter rights, as well as their rights to procedural
fairness - The respondent Suncor moved to strike the application as a collateral attack on
earlier approvals granted to it under the EPA regime - It submitted that the applicants'
claims,  in raising alleged health and emissions issues which predated the April  2010
Decision,  constituted  collateral  attacks  on  earlier  decisions,  and  particularly,  the
approvals relating to the construction of the sulphur production facility in 2004 - The
applicants countered that they did not seek to shut down Suncor's entire refinery or any
part of it; that the relief sought was forward looking - The Ontario Divisional Court, per
Harvison Young, J., dismissed the motion to strike the application - See paragraphs 20 to
34.

Practice - Topic 3662
Evidence -  Affidavits  -  Striking out  -  Time for  -  The applicants  applied  for  judicial
review of a decision made by the Director of the Ministry of the Environment under the
Environmental  Protection  Act  (EPA) in  April  2010,  respecting  the  sulphur  output  of
Suncor Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants
were residents of  the area members of  a  First  Nations Community -  Central  to their



application  was  the  claim that  the  Director's  failure  to  conduct  a  cumulative  effects
assessment before making his decision infringed their ss. 7 and 15 Charter rights, as well
as their rights to procedural fairness - The respondents moved to strike some or all of the
applicants' affidavit evidence - The Ontario Divisional Court, per Harvison Young, J.,
held that "The sheer volume of evidence in an application such as this one increases the
importance of having a properly defined record for the reasons set out in Sierra Club
[2011  Div.  Ct.].  I  do  not  agree  with  the  applicants'  submission  that  Sierra  Club  is
inapplicable to this matter because there was no hearing held in the present matter. The
principle that a record should be appropriately defined before the hearing is particularly
important in an era of limited resources within the judicial system as well as the high cost
of litigation to the litigants. Having said this, the parallel principle is that evidence should
not be struck at this stage unless it is clearly inadmissible." - See paragraph 52.

Practice - Topic 3662
Evidence -  Affidavits  -  Striking out  -  Time for  -  The applicants  applied  for  judicial
review of a decision made by the Director of the Ministry of the Environment under the
Environmental  Protection  Act  (EPA) in  April  2010,  respecting  the  sulphur  output  of
Suncor Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants
were residents of the area and members of a First Nations Community - Central to their
application  was  the  claim that  the  Director's  failure  to  conduct  a  cumulative  effects
assessment before making his decision infringed their ss. 7 and 15 Charter rights, as well
as their rights to procedural fairness - The respondents moved to strike some or all of the
applicants' affidavit evidence - The respondent Suncor argued, inter alia, that much of the
evidence was not admissible on the judicial review application because it was not before
the  initial  decision  maker  -  The  Ontario  Divisional  Court,  per  Harvison  Young,  J.,
rejected the argument - First,  the nature of the applicants'  submissions fell  within the
exception to the general rule that evidence not before the initial decision maker was not
admissible on an application for judicial review - Affidavit evidence was permissible to
supplement the record where a breach of natural justice was alleged and to demonstrate a
validly raised allegation of constitutional error - Second, the applicants did not have prior
notice of the decision and could not have put the issue before the Director - The Charter
and procedural fairness arguments were at the core of the applicants' application and had
to be assessed by the panel hearing the application - Striking any of the evidence at this
point on the sole basis that it was not before the decision maker, would risk prejudging
the merits of the application - See paragraphs 53 to 56.

Practice - Topic 3662
Evidence  -  Affidavits  -  Striking  out  -  Time  for  -  Respondents  to  a  judicial  review
application brought a preliminary motion seeking, inter alia, to strike some or all of the
affidavit evidence filed by the applicants - The Ontario Divisional Court, per Harvison
Young, J., stated that "While I have real doubts as to the admissibility of much of the
evidence on many of the grounds raised, especially relevance, striking the affidavits to
the extent the respondents request would disrupt the narratives set out in the affidavits,
making it  harder,  not easier,  for the panel to understand the evidence. ...  In addition,
general  context  and  narrative  is  permissible,  and  this  line  is  difficult  to  draw  in  a
preliminary motion. On the one hand, it is important to define the scope of the application



properly to avoid the proliferation of issues, and to ensure the record filed reflects the
issues properly before the court. On the other hand, it is not for a motion judge to usurp
the role of the hearing panel in determining the merits of the application. Where there is
doubt concerning the admissibility of some or all of a given affidavit, it is best to err on
the side of caution and not strike the material from the record." - See paragraphs 130 and
131.

Practice - Topic 3662
Evidence  -  Affidavits  -  Striking  out  -  Time  for  -  Respondents  to  a  judicial  review
application brought a preliminary motion seeking, inter alia, to strike some or all of the
affidavit evidence filed by the applicants on the basis of, inter alia, speculation - The
Ontario Divisional Court, per Harvison Young, J., held that the respondents' objections
based on speculation were overly broad - The court referred to examples of permissible
and  impermissible  speculation  -  The  court  held  that  some  objections  could  best  be
assessed  by  the  hearing  panel,  in  light  of  the  determinations  made  on  relevance  to
particular issues at that point - See paragraphs 118 to 122.

Practice - Topic 3662
Evidence - Affidavits - Striking out - Time for - [See second Evidence - Topic 7075 and
Practice - Topic 3663].

Practice - Topic 3663
Evidence - Affidavits - Striking out - Opinion - The applicants applied for judicial review
of  a  decision  made  by  the  Director  of  the  Ministry  of  the  Environment  under  the
Environmental  Protection Act in April  2010, respecting the sulphur output of Suncor
Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants were
residents  of  the  area  and  members  of  a  First  Nations  Community  (Aamjiwmaang)  -
Central  to  their  application  was  the  claim  that  the  Director's  failure  to  conduct  a
cumulative effects assessment before making his decision infringed their ss. 7 and 15
Charter rights, as well as their rights to procedural fairness - The respondents moved to
strike some or all of the applicants' affidavit evidence - They argued that as the issues in
this application only related to the April 2010 Decision, much of the evidence filed by the
applicants respecting emissions that were not the subject of that decision, or the health
effects allegedly flowing from those emissions, was irrelevant - In addition, they sought
to strike considerable amounts of the evidence on the grounds that it constituted improper
opinion evidence, inadmissible hearsay, argument or speculation - Wilson Plain, who was
also a resident of the area and a member of the Aamjiwmaang community, also submitted
an affidavit  -  The Ontario Divisional Court,  per Harvison Young, J.,  stated that "The
affiants  who reside  in  the  area  have  the  requisite  experiential  capacity  to  opine,  for
example, on matters like the apparent increase in air pollution when the wind is blowing
from the refineries, subject, of course, to the rules of relevance. They do not have the
requisite  capacity to opine,  for  example,  on the effects  of  particular  contaminants on
various health or environmental conditions. Such evidence may only be adduced through
proper expert evidence. ... the evidence that is clearly improper opinion evidence should
be  struck  from  these  affidavits.  To  the  extent  that  the  affidavits  refer  to  fears  or
uncertainty about effects of pollution that may be relevant as discussed above, the issue



should  be  left  to  the  panel  hearing  the  application.  Similarly,  not  all  the  opinions
expressed by these affiants are inadmissible as some of them are, at least arguably, within
their  experiential  capacity."  -  The  court  struck  portions  of  these  affidavits  that  were
clearly unattributed hearsay, where they also contained improper opinion evidence and
had nothing to do with the April 2010 Decision - See paragraphs 81, 82 and 101 to 108.

Practice - Topic 3664
Evidence - Affidavits - Striking out - Hearsay - [See Practice - Topic 3663].

Practice - Topic 3665
Evidence -  Affidavits  -  Striking out  -  Argument -  The Ontario Divisional  Court,  per
Harvison Young, J.,  stated that "It is inappropriate for a witness to provide evidence,
whether opinion or otherwise, that constitutes argument in support of that party's position
on the issues that are to be decided by the court ..." - See paragraph 123.

Practice - Topic 3666
Evidence  -  Affidavits  -  Striking  out  -  Irrelevant  or  improper  matters  -  [See  fourth
Practice - Topic 3662 and Practice - Topic 3663].

Practice - Topic 7169.1
Costs  -  Party  and  party  costs  -  Liability  for  party  and  party  costs  -  Exemptions  -
Protective costs order - The Ontario Divisional Court, per Harvison Young, J., noted that
although no Ontario court appeared to have issued a protective costs order, there was a
limited practice in England of doing so - The court considered the case law and discussed
the relevant factors to be taken into account when considering making a protective costs
order - See paragraphs 145 to 156.

Practice - Topic 7169.1
Costs  -  Party  and  party  costs  -  Liability  for  party  and  party  costs  -  Exemptions  -
Protective costs order - The applicants applied for judicial review of a decision made by
the Director of the Ministry of the Environment under the Environmental Protection Act
in April 2010, respecting the sulphur output of Suncor Energy Products Inc.'s Plant #4
Sulphur Recovery Unit in Sarnia - The applicants were residents of the area and members
of  a  First  Nations  Community  -  Central  to  their  application  was  the  claim  that  the
Director's failure to conduct a cumulative effects assessment before making his decision
infringed their ss. 7 and 15 Charter rights, as well as their rights to procedural fairness -
The applicants  brought  a  motion for  a  protective  costs  order  insulating them,  absent
improper conduct during the litigation, from adverse costs if their application for judicial
review was ultimately unsuccessful - The Ontario Divisional Court, per Harvison Young,
J., dismissed the motion - The fact that the applicants had pro bono representation, the
public interest considerations outlined by the court, as well as the potential effect of the
award  on  Suncor,  satisfied  the  court  that  was  not  a  case  that  warranted  such  an
exceptional award - The risk that the applicants would decide not to proceed did not
justify undermining the usual costs incentive on litigants to carefully consider the merits
of their claims and the particular manners in which they were made - The court was
unable to  conclude that  an injustice  would result  if  the  case  could not  be litigated -



Moreover,  such an award in these circumstances would not  justify the impact that  it
would have on Suncor, irrespective of the ultimate results of the litigation - This was
particularly  so  when the  court,  following the  hearing of  the  application,  would have
ample discretion to fashion an award that was fair and appropriate, and which considered
at that time, all the policies underlying costs awards - See paragraphs 155 to 177.

Cases Noticed:
Miguna v. Toronto Police Services Board et al. (2008), 243 O.A.C. 62; 2008 CarswellOnt

7120; 2008 ONCA 799, refd to. [para. 25].
Fraser v. Canada (Attorney General), [2005] O.T.C. 1127; 2005 CanLII 47783 (Sup. Ct.),

refd to. [para. 25].
Sierra  Club  Canada  v.  Ontario  (Ministry  of  Natural  Resources  and  Ministry  of

Transportation), [2011] O.A.C. Uned. 468 (Div. Ct.), appld. [para. 45].
Hanna v. Ontario (Attorney General) et al., [2010] O.A.C. Uned. 345 (Div. Ct.), refd to.

[para. 47].
Ontario  Federation  of  Anglers  and  Hunters  et  al.  v.  Ontario  (Minister  of  Natural

Resources)  et  al.  (2002),  158 O.A.C.  255;  211 D.L.R.(4th)  741;  2002 CanLII
41606 (C.A.), refd to. [para. 47].

876502 Ontario Inc. et al.  v. I.F. Propco Holdings (Ontario) 10 Ltd. et al.  (1997), 49
O.T.C. 356 (Gen. Div.), refd to. [para. 47].

Elementary Teachers'  Federation (Ont.)  v.  Ontario (Minister  of  Labour)  et  al.,  [2008]
O.A.C. Uned. 142 (Div. Ct.), refd to. [para. 47].

Chopik v. Mitsubishi Paper Mills Ltd., [2002] O.T.C. 472; 26 C.P.C.(5th) 104 (Sup. Ct.),
refd to. [para. 49].

Hollinger Farms No. 1 Inc. et al. v. Ontario (Minister of the Environment) et al. (2007),
229 O.A.C. 303 (Div. Ct.), refd to. [para. 51].

Alghaithy v. University of Ottawa, [2011] O.A.C. Uned. 582; 2011 ONSC 5879 (Div.
Ct.), refd to. [para. 54].

Service Employees International Union, Local 204 v. Broadway Manor Nursing Home et
al. (1984), 5 O.A.C. 371 (C.A.), refd to. [para. 69].

Keewatin et al. v. Ontario (Minister of Natural Resources) et al. (2003), 174 O.A.C. 332;
66 O.R.(3d) 370; 2003 CanLII 43991 (Div. Ct.), refd to. [para. 69].

Falkiner v. Ontario (Minister of Community and Social Services) (1996), 87 O.A.C. 374
(Div. Ct.), refd to. [para. 69].

Gosselin v. Quebec (Procureur général) (2002), 298 N.R. 1; 2002 SCC 84, refd to. [para.
75].

Bedford et  al.  v.  Canada (Attorney General)  et  al.,  [2010]  O.T.C.  Uned.  4264;  2010
ONSC 4264, refd to [para. 94].

Southcott Estates Inc. v. Toronto Catholic District School Board, [2009] O.T.C. Uned.
281 (Sup. Ct.), varied on other grounds (2010), 261 O.A.C. 108; 2010 ONCA
310, refd to [para. 94].

R. v. Mohan, [1994] 2 S.C.R. 9; 166 N.R. 245; 71 O.A.C. 241, refd to. [para. 94].
National Justice Compania Naviera S.A. v. Prudential Assurance Co. Ltd. ("The Ikarian

Reefer"), [1993] 2 Lloyd's L.R. 68 (Q.B. (Com. Ct.)), refd to. [para. 94]. 
Sagl v. Cosburn, Griffiths & Brandham Insurance Brokers Ltd. et al. (2009), 249 O.A.C.

234; 2009 ONCA 388, refd to. [para. 94].



Gutbir v. University Health Network et al., [2010] O.T.C. Uned. 6394; 2010 ONSC 6394,
refd to. [para. 96].

R. v. Graat, [1982] 2 S.C.R. 819; 45 N.R. 451; 31 C.R.(3d) 289, refd to. [para. 105].
Cameron v. Taylor (1992), 10 O.R. (3d) 277 (Gen. Div.), refd to. [para. 110].
Metzler Investment GmbH v. Gildan Activewear Inc. et  al.,  [2009] O.T.C. Uned. J75

(Sup. Ct.), refd to. [para. 110].
Ontario (Attorney General) v. Paul Magder Furs Ltd., [1990] O.J. No. 63 (H.C.), refd to.

[para. 110].
R. v. Starr (R.D.), [2000] 2 S.C.R. 144; 258 N.R. 250; 148 Man.R.(2d) 161; 224 W.A.C.

161, refd to. [para. 111].
R. v. Khelawon (R.), [2006] 2 S.C.R. 787; 355 N.R. 267; 220 O.A.C. 338; 2006 SCC 57,

refd to. [para. 111].
Canadian Blood Services v. Freeman et al., [2004] O.T.C. 957 (Sup. Ct. Master), refd to.

[para. 112].
Desjardins v. Mooney, [2001] O.T.C. Uned. 182 (Sup. Ct.), refd to. [para. 118].
Coote v. Zellers et al. (2008), 234 O.A.C. 76 (Div. Ct.), refd to. [para. 123].
Ontario Federation of Anglers & Hunters et al. v. Ontario (Minister of Natural Resources)

et al. (2001), 143 O.A.C. 103 (Div. Ct.), refd to. [para. 123].
Farlow v. Hospital for Sick Children et al., [2009] O.T.C. Uned. R83; 2009 CanLII 63602

(Sup. Ct.), consd. [para. 140].
British Columbia (Minister of Forests) v. Okanagan Indian Band et al., [2003] 3 S.C.R.

371; 313 N.R. 84; 189 B.C.A.C. 161; 309 W.A.C. 161; 2003 SCC 71, consd.
[para. 142].

Fellowes, McNeil v. Kansa General Insurance Co, [2006] O.J. No. 5130 (Sup. Ct.), refd
to. [para. 142].

R.B. v. Children's Aid Society of Metropolitan Toronto - see Sheena B., Re.
Sheena B., Re, [1995] 1 S.C.R. 315; 176 N.R. 161; 78 O.A.C. 1, refd to. [para. 146].
Little Sisters Book and Art Emporium v. Minister of National Revenue (2007), 356 N.R.

83; 235 B.C.A.C. 1; 388 W.A.C. 1; 2007 SCC 2, consd. [para. 147].
R. (on the application of Corner House Research) v. Secretary of State for Trade and

Industry, [2005] 4 All E.R. 1 (C.A. (Civ. Div.)), refd to. [para. 148].
Friends of the Greenspace Alliance v. Ottawa (City) et al. (2011), 275 O.A.C. 140; 2011

CarswellOnt 315; 2011 ONSC 472 (Div. Ct.), refd to. [para. 160].
Incredible Electronics Inc. et al. v. Canada (Attorney General) et al., [2006] O.T.C. 476;

80 O.R.(3d) 723 (Sup. Ct.), refd to. [para. 175].

Authors and Works Noticed:
Goudge Report  -  see Ontario,  Report  of  Inquiry into Pediatric Forensic  Pathology in

Ontario: Policy and Recommendations.
Ontario,  Report  of  Inquiry  into  Pediatric  Forensic  Pathology  in  Ontario:  Policy  and

Recommendations (Goudge Report) (2008), vol. 3, pp. 499, 500 [para. ].
Paciocco, David M., and Stuesser, Lee, The Law of Evidence (5th Ed. 2008), p. 187

[para. 106].

Counsel:
Justin Duncan, Kaitlyn Mitchell and Margot Venton, for the applicants;



Jack Coop, Jennifer Fairfax, Lindsay Rauccio, for the respondent, moving party, Suncor
Energy Products Inc.;

Lise  Favreau,  Kristin  Smith,  Robin  Basu  and  Matthew Horner,  for  the  respondents,
Director, Ministry of the Environment, Her Majesty the Queen in right of Ontario,
as represented by the Minister of the Environment and the Attorney General of
Ontario.

These motions were heard on January 31,  February 1 and 2,  and March 5,  2012, by
Harvison Young, J., of the Ontario Divisional Court, who delivered the following decision on
June 7, 2012.

Order accordingly.

Editor: Jana A. Andersen

Evidence - Topic 7075
Opinion evidence - Reports by experts - Admission of (incl. objection to) - The Ontario
Divisional Court, per Harvison Young, J.,  struck the entire affidavits of two scientists
who had not been tendered as experts - The court held that the affidavits were effectively
expert  opinion - The scientists  had both done research in fields related to the claims
advanced, which they discussed and with respect to which they opined in their affidavits -
They had not signed an acknowledgement of the expert's duty form, nor did they claim to
be neutral, unbiased or non-partisan in their evidence, as required by the Rules of Civil
Procedure and by common law principles governing the role of expert witnesses - They
had taken on the role of advocates - See paragraph 96.

Evidence - Topic 7075
Opinion evidence - Reports by experts - Admission of (incl. objection to) - The Ontario
Divisional Court, per Harvison Young, J., held that "One of the fundamental duties of the
expert witness in a civil case is to provide independent assistance to the court by way of
objective, unbiased opinion in relation to matters within the witness' expertise. An expert
witness  should  not  assume  the  role  of  advocate.  Dr.  Gilbertson,  Dr.  Keith,  and  Dr.
Macdonald each provide argumentative and speculative statements in their affidavits that
are put forward in support of the applicants' position. While there are, as indicated above,
some portions of these affidavits that do reflect personal experience, these are greatly
outweighed  by  the  potentially  prejudicial  effect  that  improper  opinion  evidence  may
have. This risk is exacerbated when the affiants are scientists as opposed to laypersons ...
Their evidence is inconsistent with the rules for putting expert opinion before the court
and should, accordingly, be struck." - See paragraphs 99 and 100.

Practice - Topic 3662
Evidence -  Affidavits  -  Striking out  -  Time for  -  The applicants  applied  for  judicial
review of a decision made by the Director of the Ministry of the Environment under the



Environmental  Protection Act in April  2010, respecting the sulphur output of Suncor
Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants were
residents  of  the  area  and  members  of  a  First  Nations  Community  -  Central  to  their
application  was  the  claim that  the  Director's  failure  to  conduct  a  cumulative  effects
assessment before making his decision infringed their ss. 7 and 15 Charter rights, as well
as their rights to procedural fairness - The respondents moved to strike some or all of the
applicants'  affidavit  evidence  -  They  argued,  inter  alia,  that  as  the  issues  in  this
application only related to the April 2010 Decision, much of the evidence filed by the
applicants respecting emissions that were not the subject of that decision, or the health
effects allegedly flowing from those emissions, was irrelevant - The evidence included a
number of experts' reports - The Ontario Divisional Court, per Harvison Young, J., struck
one of the experts' reports in its entirety - Of those remaining, the court held that: "All of
them contain portions that are not confined to the issues of this application as 'scoped'.
Having said that, however, I have determined not to strike those portions so that the panel
may consider the full reports within the context in which they were actually prepared.
While the panel might conclude that it  was appropriate to strike or disregard various
portions  of  these  reports,  it  should  be  able  to  consider  the  context  of  the  reports  as
originally drafted in making such determinations." - See paragraphs 83 to 92.

Practice - Topic 3662
Evidence -  Affidavits  -  Striking out  -  Time for  -  The applicants  applied  for  judicial
review of a decision made by the Director of the Ministry of the Environment under the
Environmental  Protection Act in April  2010, respecting the sulphur output of Suncor
Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants were
residents  of  the  area  and  members  of  a  First  Nations  Community  (Aamjiwmaang)  -
Central  to  their  application  was  the  claim  that  the  Director's  failure  to  conduct  a
cumulative effects assessment before making his decision infringed their ss. 7 and 15
Charter rights, as well as their rights to procedural fairness - The respondents moved to
strike some or all of the applicants' affidavit evidence - They argued that as the issues in
this application only related to the April 2010 Decision, much of the evidence filed by the
applicants respecting emissions that were not the subject of that decision, or the health
effects allegedly flowing from those emissions, was irrelevant - In addition, they sought
to strike considerable amounts of the evidence on the grounds that it constituted improper
opinion evidence, inadmissible hearsay, argument or speculation - Wilson Plain, who was
also a resident of the area and a member of the Aamjiwmaang community, also submitted
an affidavit  -  The Ontario Divisional Court,  per Harvison Young, J.,  stated that "The
affiants  who reside  in  the  area  have  the  requisite  experiential  capacity  to  opine,  for
example, on matters like the apparent increase in air pollution when the wind is blowing
from the refineries, subject, of course, to the rules of relevance. They do not have the
requisite  capacity to opine,  for  example,  on the effects  of  particular  contaminants on
various health or environmental conditions. Such evidence may only be adduced through
proper expert evidence. ... the evidence that is clearly improper opinion evidence should
be  struck  from  these  affidavits.  To  the  extent  that  the  affidavits  refer  to  fears  or
uncertainty about effects of pollution that may be relevant as discussed above, the issue
should  be  left  to  the  panel  hearing  the  application.  Similarly,  not  all  the  opinions
expressed by these affiants are inadmissible as some of them are, at least arguably, within



their  experiential  capacity."  -  The  court  struck  portions  of  these  affidavits  that  were
clearly unattributed hearsay, where they also contained improper opinion evidence and
had nothing to do with the April 2010 Decision - See paragraphs 81, 82 and 101 to 108.

Practice - Topic 3664
Evidence - Affidavits - Striking out - Hearsay - The applicants applied for judicial review
of  a  decision  made  by  the  Director  of  the  Ministry  of  the  Environment  under  the
Environmental  Protection Act in April  2010, respecting the sulphur output of Suncor
Energy Products Inc.'s Plant #4 Sulphur Recovery Unit in Sarnia - The applicants were
residents  of  the  area  and  members  of  a  First  Nations  Community  (Aamjiwmaang)  -
Central  to  their  application  was  the  claim  that  the  Director's  failure  to  conduct  a
cumulative effects assessment before making his decision infringed their ss. 7 and 15
Charter rights, as well as their rights to procedural fairness - The respondents moved to
strike some or all of the applicants' affidavit evidence - They argued that as the issues in
this application only related to the April 2010 Decision, much of the evidence filed by the
applicants respecting emissions that were not the subject of that decision, or the health
effects allegedly flowing from those emissions, was irrelevant - In addition, they sought
to strike considerable amounts of the evidence on the grounds that it constituted improper
opinion evidence, inadmissible hearsay, argument or speculation - Wilson Plain, who was
also a resident of the area and a member of the Aamjiwmaang community, also submitted
an affidavit  -  The Ontario Divisional Court,  per Harvison Young, J.,  stated that "The
affiants  who reside  in  the  area  have  the  requisite  experiential  capacity  to  opine,  for
example, on matters like the apparent increase in air pollution when the wind is blowing
from the refineries, subject, of course, to the rules of relevance. They do not have the
requisite  capacity to opine,  for  example,  on the effects  of  particular  contaminants on
various health or environmental conditions. Such evidence may only be adduced through
proper expert evidence. ... the evidence that is clearly improper opinion evidence should
be  struck  from  these  affidavits.  To  the  extent  that  the  affidavits  refer  to  fears  or
uncertainty about effects of pollution that may be relevant as discussed above, the issue
should  be  left  to  the  panel  hearing  the  application.  Similarly,  not  all  the  opinions
expressed by these affiants are inadmissible as some of them are, at least arguably, within
their  experiential  capacity."  -  The  court  struck  portions  of  these  affidavits  that  were
clearly unattributed hearsay, where they also contained improper opinion evidence and
had nothing to do with the April 2010 Decision - See paragraphs 81, 82 and 101 to 108.

Practice - Topic 3666
Evidence - Affidavits - Striking out - Irrelevant or improper matters - Respondents to a
judicial  review application brought  a  preliminary motion seeking,  inter  alia,  to  strike
some or all of the affidavit evidence filed by the applicants on the basis of, inter alia,
speculation  -  The  Ontario  Divisional  Court,  per  Harvison  Young,  J.,  held  that  the
respondents' objections based on speculation were overly broad - The court referred to
examples  of  permissible  and  impermissible  speculation  -  The  court  held  that  some
objections could best be assessed by the hearing panel, in light of the determinations
made on relevance to particular issues at that point - See paragraphs 118 to 122.

Practice - Topic 3666



Evidence - Affidavits - Striking out - Irrelevant or improper matters - The applicants
applied for judicial review of a decision made by the Director of the Ministry of the
Environment  under  the  Environmental  Protection  Act  in  April  2010,  respecting  the
sulphur  output  of  Suncor  Energy  Products  Inc.'s  Plant  #4  Sulphur  Recovery  Unit  in
Sarnia  -  The  applicants  were  residents  of  the  area  and  members  of  a  First  Nations
Community  (Aamjiwmaang)  -  Central  to  their  application  was  the  claim  that  the
Director's failure to conduct a cumulative effects assessment before making his decision
infringed their ss. 7 and 15 Charter rights, as well as their rights to procedural fairness -
The respondents moved to strike some or all of the applicants' affidavit evidence - They
argued that as the issues in this application only related to the April 2010 Decision, much
of the evidence filed by the applicants respecting emissions that were not the subject of
that decision, or the health effects allegedly flowing from those emissions, was irrelevant
- In addition, they sought to strike considerable amounts of the evidence on the grounds
that  it  constituted  improper  opinion  evidence,  inadmissible  hearsay,  argument  or
speculation - Wilson Plain, who was also a resident of the area and a member of the
Aamjiwmaang community, also submitted an affidavit - The Ontario Divisional Court,
per Harvison Young, J., stated that "The affiants who reside in the area have the requisite
experiential capacity to opine, for example, on matters like the apparent increase in air
pollution when the wind is blowing from the refineries, subject, of course, to the rules of
relevance. They do not have the requisite capacity to opine, for example, on the effects of
particular contaminants on various health or environmental conditions. Such evidence
may only be adduced through proper expert  evidence.  ...  the evidence that  is  clearly
improper opinion evidence should be struck from these affidavits. To the extent that the
affidavits refer to fears or uncertainty about effects of pollution that may be relevant as
discussed above, the issue should be left to the panel hearing the application. Similarly,
not all the opinions expressed by these affiants are inadmissible as some of them are, at
least arguably, within their experiential capacity." - The court struck portions of these
affidavits  that  were  clearly  unattributed  hearsay,  where  they  also  contained  improper
opinion evidence and had nothing to do with the April 2010 Decision - See paragraphs
81, 82 and 101 to 108.


