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Summary:
The accused was charged with impaired driving and with driving while having an

excessive blood alcohol level.

The New Brunswick Provincial Court, in a decision reported 361 N.B.R.(2d) 127; 931
A.P.R. 127, acquitted the accused. As for the impaired driving charge, there was insufficient
evidence to establish guilt beyond a reasonable doubt. As for the driving while having an
excessive blood alcohol level charge, the certificate of analysis was ruled inadmissible as having
been obtained in violation of the accused's language rights. The Crown appealed against the
acquittal for driving while having an excessive blood alcohol level.

The New Brunswick Court of Queen's Bench, Trial Division, in a decision reported at
[2011] N.B.R.(2d) TBEd. JL.017, dismissed the appeal. The Crown appealed.

The New Brunswick Court of Appeal dismissed the appeal.

Civil Rights - Topic 2873
Language - Right to use French or English in dealings with or within the public service or
institutions, etc. - Police - [See Civil Rights - Topic 2944].

Civil Rights - Topic 2944
Language - Criminal proceedings - Advice to accused of statutory rights - The accused
was charged with impaired driving offences - He invoked a language rights argument
based on s. 31 of the Official Languages Act (N.B.), which required a peace officer to
inform members of the public of their right to choose the language of communication -
The trial judge ruled that the certificate of analysis was inadmissible as having been
obtained in violation of the accused's language rights and acquitted the accused - The
Queen's Bench judge dismissed the Crown's appeal after ruling that "(1) the trial judge
had jurisdiction to decide the issue of whether the [accused]'s language rights had been
violated after he was stopped; (2) the police officer's duty to inform the [accused] of his
right to be served in the official language of his choice arises not only from s. 31(1) of the
Official Languages Act, but also from s. 20(2) of the Charter; and (3) the trial judge
correctly concluded the rights conferred upon the [accused] by these provisions had been
violated and properly excluded the qualified technician's certificate pursuant to s. 24(2) of
the Charter" - The New Brunswick Court of Appeal affirmed the acquittal.

Civil Rights - Topic 2962



Language - Complaints - Jurisdiction - [See Civil Rights - Topic 2944].

Civil Rights - Topic 8368
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Exclusion of
evidence - [See Civil Rights - Topic 2944].

Courts - Topic 5885
Provincial courts - New Brunswick - Provincial Court - Jurisdiction - Charter remedies -
[See Civil Rights - Topic 2944].

Droits et libertés - Cote 2873
Langue - Droit d'employer le français ou l'anglais dans les rapports avec la fonction
publique, les institutions publiques, etc. - Police - [Voir Civil Rights - Topic 2873].

Droits et libertés - Cote 2944
Langue - Affaires criminelles - Information de l'accusé quant à ses droits légaux - [Voir
Civil Rights - Topic 2944].

Droits et libertés - Cote 2962
Langue - Plaintes - Compétence - [Voir Civil Rights - Topic 2962].

Droits et libertés - Cote 8368
Charte canadienne des droits et libertés - Négation de droits - Mesures de redressement -
Exclusion de la preuve - [Voir Civil Rights - Topic 8368].

Tribunaux - Cote 5885
Tribunaux provinciaux - Nouveau-Brunswick - Cour provinciale - Compétence - Recours
à la Charte - [Voir Courts - Topic 5885]
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This appeal was heard on October 11, 2011, by Drapeau, Larlee and Quigg, JJ.A., of the
New Brunswick Court of Appeal. The following judgment of the Court of Appeal was delivered
orally on the same date.

Appeal dismissed.

Editor: Anick Ouellette-Levesque

Civil Rights - Topic 2873
Language - Right to use French or English in dealings with or within the public service or
institutions, etc. - Police - The accused was charged with impaired driving offences - He
invoked a language rights argument based on s. 31 of the Official Languages Act (N.B.),
which required a peace officer to inform members of the public of their right to choose
the language of communication - The trial judge ruled that the certificate of analysis was
inadmissible as having been obtained in violation of the accused's language rights and
acquitted the accused - The Queen's Bench judge dismissed the Crown's appeal after
ruling that "(1) the trial judge had jurisdiction to decide the issue of whether the
[accused]'s language rights had been violated after he was stopped; (2) the police officer's
duty to inform the [accused] of his right to be served in the official language of his choice
arises not only from s. 31(1) of the Official Languages Act, but also from s. 20(2) of the
Charter; and (3) the trial judge correctly concluded the rights conferred upon the
[accused] by these provisions had been violated and properly excluded the qualified
technician's certificate pursuant to s. 24(2) of the Charter" - The New Brunswick Court of
Appeal affirmed the acquittal.

Civil Rights - Topic 2962
Language - Complaints - Jurisdiction - The accused was charged with impaired driving
offences - He invoked a language rights argument based on s. 31 of the Official
Languages Act (N.B.), which required a peace officer to inform members of the public of
their right to choose the language of communication - The trial judge ruled that the
certificate of analysis was inadmissible as having been obtained in violation of the
accused's language rights and acquitted the accused - The Queen's Bench judge dismissed
the Crown's appeal after ruling that "(1) the trial judge had jurisdiction to decide the issue
of whether the [accused]'s language rights had been violated after he was stopped; (2) the



police officer's duty to inform the [accused] of his right to be served in the official
language of his choice arises not only from s. 31(1) of the Official Languages Act, but
also from s. 20(2) of the Charter; and (3) the trial judge correctly concluded the rights
conferred upon the [accused] by these provisions had been violated and properly
excluded the qualified technician's certificate pursuant to s. 24(2) of the Charter" - The
New Brunswick Court of Appeal affirmed the acquittal.

Civil Rights - Topic 8368
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Exclusion of
evidence - The accused was charged with impaired driving offences - He invoked a
language rights argument based on s. 31 of the Official Languages Act (N.B.), which
required a peace officer to inform members of the public of their right to choose the
language of communication - The trial judge ruled that the certificate of analysis was
inadmissible as having been obtained in violation of the accused's language rights and
acquitted the accused - The Queen's Bench judge dismissed the Crown's appeal after
ruling that "(1) the trial judge had jurisdiction to decide the issue of whether the
[accused]'s language rights had been violated after he was stopped; (2) the police officer's
duty to inform the [accused] of his right to be served in the official language of his choice
arises not only from s. 31(1) of the Official Languages Act, but also from s. 20(2) of the
Charter; and (3) the trial judge correctly concluded the rights conferred upon the
[accused] by these provisions had been violated and properly excluded the qualified
technician's certificate pursuant to s. 24(2) of the Charter" - The New Brunswick Court of
Appeal affirmed the acquittal.

Courts - Topic 5885
Provincial courts - New Brunswick - Provincial Court - Jurisdiction - Charter remedies -
The accused was charged with impaired driving offences - He invoked a language rights
argument based on s. 31 of the Official Languages Act (N.B.), which required a peace
officer to inform members of the public of their right to choose the language of
communication - The trial judge ruled that the certificate of analysis was inadmissible as
having been obtained in violation of the accused's language rights and acquitted the
accused - The Queen's Bench judge dismissed the Crown's appeal after ruling that "(1)
the trial judge had jurisdiction to decide the issue of whether the [accused]'s language
rights had been violated after he was stopped; (2) the police officer's duty to inform the
[accused] of his right to be served in the official language of his choice arises not only
from s. 31(1) of the Official Languages Act, but also from s. 20(2) of the Charter; and (3)
the trial judge correctly concluded the rights conferred upon the [accused] by these
provisions had been violated and properly excluded the qualified technician's certificate
pursuant to s. 24(2) of the Charter" - The New Brunswick Court of Appeal affirmed the
acquittal.


