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Summary:
The plaintiffs were injured when they collided while travelling on the same zip-line. They

sued the defendant zip-line tour operator for damages for negligence. The defendant admitted
that the accident was caused by the negligence of its employees, but argued that the plaintiffs had
waived their  cause of  action by signing a  release (i.e.,  a  waiver  of  liability).  The defendant
sought to have the claim dismissed.

The British Columbia Supreme Court, in a decision reported [2011] B.C.T.C. Uned. 193,
held that the release was valid and enforceable and was a complete defence to the plaintiffs'
claim. The court, therefore, dismissed the plaintiffs' action. The plaintiffs appealed.

The British Columbia Court of Appeal dismissed the appeal.

Consumer Law - Topic 1745
Sale of goods and services - Deceptive acts - Misleading conduct or representations - The
plaintiffs sued the defendant zip-line tour operator for damages for injuries caused by
negligence - The defendant admitted that its employees were negligent, but relied on a
release (i.e., a waiver of liability) signed by the plaintiffs - The trial judge held that the
release was a complete defence and dismissed the claim - The plaintiffs appealed, arguing
that the defendant's website contained deceptive information and in particular a question
and answer about the safety of their zip-line (Unfair Practices provisions of the Business
Practices and Consumer Protection Act) - The British Columbia Court of Appeal held
that there was nothing to indicate that the plaintiffs relied on the web site information -
Even if  there  was,  the  plaintiff's  position would be  no better  as  the  answer  was not
capable of bearing the meaning advanced by the plaintiffs  (i.e.,  that  the zip-line was
represented as a risk-free activity) - The defendant did not commit a deceptive act - See
paragraphs 55 to 63.

Contracts - Topic 2685
Consideration - General - Consideration defined - The plaintiffs sued the defendant zip-
line tour operator for damages for injuries caused by negligence - The defendant admitted
that  its  employees were  negligent,  but  relied on a  release (i.e.,  a  waiver  of  liability)
signed by the plaintiffs - The trial judge held that the release was a complete defence and
dismissed  the  claim  -  The  plaintiffs  appealed,  arguing  that  since  they  entered  their
contracts using their credit cards before going to the zip-line site, the releases were given
without  any  consideration  (i.e.,  past  consideration)  -  The  British  Columbia  Court  of



Appeal rejected the plaintiffs' argument - The consideration that the plaintiffs received for
signing the release was being allowed to participate in the zip-lining activity - Whether
they had read a statement on the defendant's website regarding the requirement to sign a
waiver was immaterial - See paragraphs 64 to 70.

Contracts - Topic 2806
Consideration - Insufficient consideration - Past consideration - [See Contracts - Topic
2685].

Contracts - Topic 2861
Consideration - What constitutes consideration - [See Contracts - Topic 2685].

Contracts - Topic 2120
Terms - Express terms - Exclusionary clauses - [See first, second and third Torts - Topic
6903].

Contracts - Topic 9329
Unconscionable  transactions  relief  -  Conditions  for  relief  -  General  -  [See  first  and
second Torts - Topic 6903].

Contracts - Topic 9350
Unconscionable transactions relief - Conditions for relief - What constitutes harsh and
unconscionable - The plaintiffs sued the defendant zip-line tour operator for damages for
injuries  caused  by  negligence  -  The  defendant  admitted  that  its  employees  were
negligent, but relied on a release (i.e., a waiver of liability) signed by the plaintiffs - The
trial judge held that the release was a complete defence and dismissed the claim - The
plaintiffs appealed, arguing that the release was unconscionable (Business Practices and
Consumer Protection Act (BPCPA), s. 8(3)(e)) - Section 8(3)(e) provided that in deciding
whether a practice was unconscionable the court had to consider whether the terms of the
transaction were so harsh or adverse to the consumer as to be inequitable - The British
Columbia Court of Appeal, assuming without deciding whether the BPCPA applied to the
recreational sports activities industry, held that the provisions relied on by the plaintiffs
did  not  lead  to  the  invalidation  of  the  release  -  Whether  one  was  considering
unconscionability at common law or under the BPCPA, the essential elements were the
same - As the facts here did not support a finding of unconscionability at common law,
neither did they support such a finding under the BPCPA - See paragraphs 48 to 54.

Equity - Topic 1121
Equitable relief - Contracts - Unconscionable bargain - General - [See second  Torts -
Topic 6903].

Releases - Topic 3403
Grounds  of  invalidity  -  Unconscionability  -  [See  Contracts  -  Topic  9350 and  first,
second and third Torts - Topic 6903].

Releases - Topic 4024
Operation - Scope of matters released - Negligence - [See second Torts - Topic 6903].



Torts - Topic 841
Negligence - Operation of sporting events and activities - General - [See second, third
and fourth Torts - Topic 6903].

Torts - Topic 6903
Defences  -  Release  -  Effect  or  validity  of  -  The  British  Columbia  Court  of  Appeal
adopted the analytical approach set out in Tercon Contractors Ltd. v. B.C. (SCC 2010) in
considering whether a waiver of liability (release) was unconscionable - The first issue
was  whether,  as  a  matter  of  interpretation,  the  exclusion  clause  even  applied  to  the
circumstances established in evidence - If the exclusion applied, the second issue was
whether the exclusion clause was unconscionable at the time the contract was made - If
the exclusion clause was held to be valid and enforceable, the court could undertake a
third enquiry, namely whether the court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which
rested on the party seeking to avoid enforcement of the clause, that outweighed the very
strong public interest in the enforcement of contracts - See paragraph 27.

Torts - Topic 6903
Defences - Release - Effect or validity of - The plaintiffs sued the defendant zip-line tour
operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim  -  The  plaintiffs  appealed,  arguing  that  the  release  was  unconscionable  or
unenforceable at common law - The British Columbia Court of Appeal dismissed the
appeal - The release was applicable in the circumstances - It was not unconscionable for a
recreational-sports facility operator to require participants to sign a release that barred all
claims for negligence against the operator and its employees - The plaintiffs failed to
establish an "overriding public policy" for not enforcing the release - The release was
neither unconscionable nor unenforceable at common law - See paragraphs 27 to 47.

Torts - Topic 6903
Defences - Release - Effect or validity of - The plaintiffs sued the defendant zip-line tour
operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim -  The plaintiffs  appealed -  The plaintiffs  acknowledged that  there was a  well-
established line of authority in Canada holding that releases relating to recreational sports
activities  were  not  unconscionable  -  However,  they  submitted  those  authorities  were
inapplicable  because  they  did  not  relate  to  activities  in  which  the  operator  had  total
control of the risk - The British Columbia Court of Appeal disagreed with the plaintiffs'
argument - The authorities were clear that there was no power-imbalance where a person
wished  to  engage  in  an  inherently  risky  recreational  activity  that  was  controlled  or
operated by another -  They were also clear that it  was not unfair for the operator to
require a release or waiver as a condition of participating - See paragraphs 32 to 40.



Torts - Topic 6903
Defences  -  Release  -  Effect  or  validity  of  -  The  British  Columbia  Court  of  Appeal
reviewed the authorities respecting releases of liability for recreational sporting events -
The court stated that "The principle evinced by the foregoing authorities is that it is not
unconscionable for the operator of a recreational-sports facility to require a person who
wishes to engage in activities to sign a release that bars all claims for negligence against
the operator and its employees. If a person does not want to participate on that basis, then
he or she is free not to engage in the activity" - See paragraph 40.

Torts - Topic 6903
Defences - Release - Effect or validity of - [See Contracts - Topic 9350].

Torts - Topic 6961
Defences - Disclaimer or exclusion of risk - General - [See first, second, third and fourth
Torts - Topic 6903].
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This  appeal  was  heard in  Vancouver,  B.C.,  on December  14,  2011,  before Newbury,
Frankel and Bennett, JJ.A., of the British Columbia Court of Appeal. The following decision was
delivered for the court, by Frankel, J.A., on March 15, 2012.

Appeal dismissed.

Editor: Elizabeth M.A. Turgeon

Contracts - Topic 2806
Consideration - Insufficient consideration - Past consideration - The plaintiffs sued the
defendant zip-line tour operator for damages for injuries caused by negligence -  The
defendant  admitted that  its  employees were  negligent,  but  relied on a  release (i.e.,  a
waiver of liability) signed by the plaintiffs - The trial judge held that the release was a
complete defence and dismissed the claim - The plaintiffs appealed, arguing that since
they entered their contracts using their credit cards before going to the zip-line site, the
releases  were  given without  any consideration (i.e.,  past  consideration)  -  The British
Columbia Court of Appeal rejected the plaintiffs' argument - The consideration that the
plaintiffs received for signing the release was being allowed to participate in the zip-
lining activity - Whether they had read a statement on the defendant's website regarding
the requirement to sign a waiver was immaterial - See paragraphs 64 to 70.

Contracts - Topic 2861
Consideration - What constitutes consideration - The plaintiffs sued the defendant zip-
line tour operator for damages for injuries caused by negligence - The defendant admitted
that  its  employees were  negligent,  but  relied on a  release (i.e.,  a  waiver  of  liability)
signed by the plaintiffs - The trial judge held that the release was a complete defence and
dismissed  the  claim  -  The  plaintiffs  appealed,  arguing  that  since  they  entered  their



contracts using their credit cards before going to the zip-line site, the releases were given
without  any  consideration  (i.e.,  past  consideration)  -  The  British  Columbia  Court  of
Appeal rejected the plaintiffs' argument - The consideration that the plaintiffs received for
signing the release was being allowed to participate in the zip-lining activity - Whether
they had read a statement on the defendant's website regarding the requirement to sign a
waiver was immaterial - See paragraphs 64 to 70.

Contracts - Topic 2120
Terms - Express terms - Exclusionary clauses - The British Columbia Court of Appeal
adopted the analytical approach set out in Tercon Contractors Ltd. v. B.C. (SCC 2010) in
considering whether a waiver of liability (release) was unconscionable - The first issue
was  whether,  as  a  matter  of  interpretation,  the  exclusion  clause  even  applied  to  the
circumstances established in evidence - If the exclusion applied, the second issue was
whether the exclusion clause was unconscionable at the time the contract was made - If
the exclusion clause was held to be valid and enforceable, the court could undertake a
third enquiry, namely whether the court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which
rested on the party seeking to avoid enforcement of the clause, that outweighed the very
strong public interest in the enforcement of contracts - See paragraph 27.

Contracts - Topic 2120
Terms - Express terms - Exclusionary clauses - The plaintiffs sued the defendant zip-line
tour operator for damages for injuries caused by negligence - The defendant admitted that
its employees were negligent, but relied on a release (i.e., a waiver of liability) signed by
the plaintiffs - The trial judge held that the release was a complete defence and dismissed
the  claim  -  The  plaintiffs  appealed,  arguing  that  the  release  was  unconscionable  or
unenforceable at common law - The British Columbia Court of Appeal dismissed the
appeal - The release was applicable in the circumstances - It was not unconscionable for a
recreational-sports facility operator to require participants to sign a release that barred all
claims for negligence against the operator and its employees - The plaintiffs failed to
establish an "overriding public policy" for not enforcing the release - The release was
neither unconscionable nor unenforceable at common law - See paragraphs 27 to 47.

Contracts - Topic 2120
Terms - Express terms - Exclusionary clauses - The plaintiffs sued the defendant zip-line
tour operator for damages for injuries caused by negligence - The defendant admitted that
its employees were negligent, but relied on a release (i.e., a waiver of liability) signed by
the plaintiffs - The trial judge held that the release was a complete defence and dismissed
the claim - The plaintiffs appealed - The plaintiffs acknowledged that there was a well-
established line of authority in Canada holding that releases relating to recreational sports
activities  were  not  unconscionable  -  However,  they  submitted  those  authorities  were
inapplicable  because  they  did  not  relate  to  activities  in  which  the  operator  had  total
control of the risk - The British Columbia Court of Appeal disagreed with the plaintiffs'
argument - The authorities were clear that there was no power-imbalance where a person
wished  to  engage  in  an  inherently  risky  recreational  activity  that  was  controlled  or
operated by another -  They were also clear that it  was not unfair for the operator to



require a release or waiver as a condition of participating - See paragraphs 32 to 40.

Contracts - Topic 9329
Unconscionable  transactions  relief  -  Conditions  for  relief  -  General  -  The  British
Columbia Court of Appeal adopted the analytical approach set out in Tercon Contractors
Ltd.  v.  B.C.  (SCC 2010)  in  considering  whether  a  waiver  of  liability  (release)  was
unconscionable - The first issue was whether, as a matter of interpretation, the exclusion
clause  even  applied  to  the  circumstances  established  in  evidence  -  If  the  exclusion
applied, the second issue was whether the exclusion clause was unconscionable at the
time the contract was made - If the exclusion clause was held to be valid and enforceable,
the court could undertake a third enquiry, namely whether the court should nevertheless
refuse to enforce the valid exclusion clause because of the existence of an overriding
public policy, proof of which rested on the party seeking to avoid enforcement of the
clause, that outweighed the very strong public interest in the enforcement of contracts -
See paragraph 27.

Contracts - Topic 9329
Unconscionable transactions relief - Conditions for relief - General - The plaintiffs sued
the defendant zip-line tour operator for damages for injuries caused by negligence - The
defendant  admitted that  its  employees were  negligent,  but  relied on a  release (i.e.,  a
waiver of liability) signed by the plaintiffs - The trial judge held that the release was a
complete defence and dismissed the claim -  The plaintiffs  appealed,  arguing that  the
release was unconscionable or unenforceable at  common law - The British Columbia
Court of Appeal dismissed the appeal - The release was applicable in the circumstances -
It was not unconscionable for a recreational-sports facility operator to require participants
to  sign  a  release  that  barred  all  claims  for  negligence  against  the  operator  and  its
employees  -  The  plaintiffs  failed  to  establish  an  "overriding  public  policy"  for  not
enforcing  the  release  -  The  release  was  neither  unconscionable  nor  unenforceable  at
common law - See paragraphs 27 to 47.

Equity - Topic 1121
Equitable relief - Contracts - Unconscionable bargain - General - The plaintiffs sued the
defendant zip-line tour operator for damages for injuries caused by negligence -  The
defendant  admitted that  its  employees were  negligent,  but  relied on a  release (i.e.,  a
waiver of liability) signed by the plaintiffs - The trial judge held that the release was a
complete defence and dismissed the claim -  The plaintiffs  appealed,  arguing that  the
release was unconscionable or unenforceable at  common law - The British Columbia
Court of Appeal dismissed the appeal - The release was applicable in the circumstances -
It was not unconscionable for a recreational-sports facility operator to require participants
to  sign  a  release  that  barred  all  claims  for  negligence  against  the  operator  and  its
employees  -  The  plaintiffs  failed  to  establish  an  "overriding  public  policy"  for  not
enforcing  the  release  -  The  release  was  neither  unconscionable  nor  unenforceable  at
common law - See paragraphs 27 to 47.

Releases - Topic 3403
Grounds of invalidity - Unconscionability - The plaintiffs sued the defendant zip-line tour



operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim - The plaintiffs appealed, arguing that the release was unconscionable (Business
Practices and Consumer Protection Act (BPCPA), s. 8(3)(e)) - Section 8(3)(e) provided
that in deciding whether a practice was unconscionable the court had to consider whether
the terms of the transaction were so harsh or adverse to the consumer as to be inequitable
- The British Columbia Court of Appeal, assuming without deciding whether the BPCPA
applied to the recreational sports activities industry, held that the provisions relied on by
the plaintiffs did not lead to the invalidation of the release - Whether one was considering
unconscionability at common law or under the BPCPA, the essential elements were the
same - As the facts here did not support a finding of unconscionability at common law,
neither did they support such a finding under the BPCPA - See paragraphs 48 to 54.

Releases - Topic 3403
Grounds  of  invalidity  -  Unconscionability  -  The  British  Columbia  Court  of  Appeal
adopted the analytical approach set out in Tercon Contractors Ltd. v. B.C. (SCC 2010) in
considering whether a waiver of liability (release) was unconscionable - The first issue
was  whether,  as  a  matter  of  interpretation,  the  exclusion  clause  even  applied  to  the
circumstances established in evidence - If the exclusion applied, the second issue was
whether the exclusion clause was unconscionable at the time the contract was made - If
the exclusion clause was held to be valid and enforceable, the court could undertake a
third enquiry, namely whether the court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which
rested on the party seeking to avoid enforcement of the clause, that outweighed the very
strong public interest in the enforcement of contracts - See paragraph 27.

Releases - Topic 3403
Grounds of invalidity - Unconscionability - The plaintiffs sued the defendant zip-line tour
operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim  -  The  plaintiffs  appealed,  arguing  that  the  release  was  unconscionable  or
unenforceable at common law - The British Columbia Court of Appeal dismissed the
appeal - The release was applicable in the circumstances - It was not unconscionable for a
recreational-sports facility operator to require participants to sign a release that barred all
claims for negligence against the operator and its employees - The plaintiffs failed to
establish an "overriding public policy" for not enforcing the release - The release was
neither unconscionable nor unenforceable at common law - See paragraphs 27 to 47.

Releases - Topic 3403
Grounds of invalidity - Unconscionability - The plaintiffs sued the defendant zip-line tour
operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim -  The plaintiffs  appealed -  The plaintiffs  acknowledged that  there was a  well-



established line of authority in Canada holding that releases relating to recreational sports
activities  were  not  unconscionable  -  However,  they  submitted  those  authorities  were
inapplicable  because  they  did  not  relate  to  activities  in  which  the  operator  had  total
control of the risk - The British Columbia Court of Appeal disagreed with the plaintiffs'
argument - The authorities were clear that there was no power-imbalance where a person
wished  to  engage  in  an  inherently  risky  recreational  activity  that  was  controlled  or
operated by another -  They were also clear that it  was not unfair for the operator to
require a release or waiver as a condition of participating - See paragraphs 32 to 40.

Releases - Topic 4024
Operation - Scope of matters released - Negligence - The plaintiffs sued the defendant
zip-line tour operator for damages for injuries caused by negligence -  The defendant
admitted that  its  employees were negligent,  but  relied on a release (i.e.,  a  waiver  of
liability) signed by the plaintiffs - The trial judge held that the release was a complete
defence and dismissed the claim - The plaintiffs appealed, arguing that the release was
unconscionable or unenforceable at common law - The British Columbia Court of Appeal
dismissed the  appeal  -  The release  was applicable  in  the  circumstances  -  It  was  not
unconscionable for a recreational-sports facility operator to require participants to sign a
release that barred all claims for negligence against the operator and its employees - The
plaintiffs failed to establish an "overriding public policy" for not enforcing the release -
The  release  was  neither  unconscionable  nor  unenforceable  at  common  law  -  See
paragraphs 27 to 47.

Torts - Topic 841
Negligence - Operation of sporting events and activities - General - The plaintiffs sued
the defendant zip-line tour operator for damages for injuries caused by negligence - The
defendant  admitted that  its  employees were  negligent,  but  relied on a  release (i.e.,  a
waiver of liability) signed by the plaintiffs - The trial judge held that the release was a
complete defence and dismissed the claim -  The plaintiffs  appealed,  arguing that  the
release was unconscionable or unenforceable at  common law - The British Columbia
Court of Appeal dismissed the appeal - The release was applicable in the circumstances -
It was not unconscionable for a recreational-sports facility operator to require participants
to  sign  a  release  that  barred  all  claims  for  negligence  against  the  operator  and  its
employees  -  The  plaintiffs  failed  to  establish  an  "overriding  public  policy"  for  not
enforcing  the  release  -  The  release  was  neither  unconscionable  nor  unenforceable  at
common law - See paragraphs 27 to 47.

Torts - Topic 841
Negligence - Operation of sporting events and activities - General - The plaintiffs sued
the defendant zip-line tour operator for damages for injuries caused by negligence - The
defendant  admitted that  its  employees were  negligent,  but  relied on a  release (i.e.,  a
waiver of liability) signed by the plaintiffs - The trial judge held that the release was a
complete  defence  and  dismissed  the  claim -  The  plaintiffs  appealed  -  The  plaintiffs
acknowledged that there was a well-established line of authority in Canada holding that
releases relating to recreational sports activities were not unconscionable - However, they
submitted those authorities were inapplicable because they did not relate to activities in



which the operator had total control of the risk - The British Columbia Court of Appeal
disagreed with the plaintiffs'  argument -  The authorities were clear that there was no
power-imbalance where a person wished to engage in an inherently risky recreational
activity that was controlled or operated by another - They were also clear that it was not
unfair for the operator to require a release or waiver as a condition of participating - See
paragraphs 32 to 40.

Torts - Topic 841
Negligence - Operation of sporting events and activities - General - The British Columbia
Court of Appeal reviewed the authorities respecting releases of liability for recreational
sporting events - The court stated that "The principle evinced by the foregoing authorities
is that it is not unconscionable for the operator of a recreational-sports facility to require a
person  who  wishes  to  engage  in  activities  to  sign  a  release  that  bars  all  claims  for
negligence against the operator and its employees. If a person does not want to participate
on that basis, then he or she is free not to engage in the activity" - See paragraph 40.

Torts - Topic 6903
Defences - Release - Effect or validity of - The plaintiffs sued the defendant zip-line tour
operator for damages for injuries caused by negligence - The defendant admitted that its
employees were negligent, but relied on a release (i.e., a waiver of liability) signed by the
plaintiffs - The trial judge held that the release was a complete defence and dismissed the
claim - The plaintiffs appealed, arguing that the release was unconscionable (Business
Practices and Consumer Protection Act (BPCPA), s. 8(3)(e)) - Section 8(3)(e) provided
that in deciding whether a practice was unconscionable the court had to consider whether
the terms of the transaction were so harsh or adverse to the consumer as to be inequitable
- The British Columbia Court of Appeal, assuming without deciding whether the BPCPA
applied to the recreational sports activities industry, held that the provisions relied on by
the plaintiffs did not lead to the invalidation of the release - Whether one was considering
unconscionability at common law or under the BPCPA, the essential elements were the
same - As the facts here did not support a finding of unconscionability at common law,
neither did they support such a finding under the BPCPA - See paragraphs 48 to 54.

Torts - Topic 6961
Defences - Disclaimer or exclusion of risk - General - The British Columbia Court of
Appeal adopted the analytical approach set out in Tercon Contractors Ltd. v. B.C. (SCC
2010) in considering whether a waiver of liability (release) was unconscionable - The
first issue was whether, as a matter of interpretation, the exclusion clause even applied to
the circumstances established in evidence - If the exclusion applied, the second issue was
whether the exclusion clause was unconscionable at the time the contract was made - If
the exclusion clause was held to be valid and enforceable, the court could undertake a
third enquiry, namely whether the court should nevertheless refuse to enforce the valid
exclusion clause because of the existence of an overriding public policy, proof of which
rested on the party seeking to avoid enforcement of the clause, that outweighed the very
strong public interest in the enforcement of contracts - See paragraph 27.

Torts - Topic 6961



Defences - Disclaimer or exclusion of risk - General - The plaintiffs sued the defendant
zip-line tour operator for damages for injuries caused by negligence -  The defendant
admitted that  its  employees were negligent,  but  relied on a release (i.e.,  a  waiver  of
liability) signed by the plaintiffs - The trial judge held that the release was a complete
defence and dismissed the claim - The plaintiffs appealed, arguing that the release was
unconscionable or unenforceable at common law - The British Columbia Court of Appeal
dismissed the  appeal  -  The release  was applicable  in  the  circumstances  -  It  was  not
unconscionable for a recreational-sports facility operator to require participants to sign a
release that barred all claims for negligence against the operator and its employees - The
plaintiffs failed to establish an "overriding public policy" for not enforcing the release -
The  release  was  neither  unconscionable  nor  unenforceable  at  common  law  -  See
paragraphs 27 to 47.

Torts - Topic 6961
Defences - Disclaimer or exclusion of risk - General - The plaintiffs sued the defendant
zip-line tour operator for damages for injuries caused by negligence -  The defendant
admitted that  its  employees were negligent,  but  relied on a release (i.e.,  a  waiver  of
liability) signed by the plaintiffs - The trial judge held that the release was a complete
defence and dismissed the claim - The plaintiffs appealed - The plaintiffs acknowledged
that there was a well-established line of authority in Canada holding that releases relating
to recreational sports activities were not unconscionable - However, they submitted those
authorities  were  inapplicable  because  they  did  not  relate  to  activities  in  which  the
operator had total control of the risk - The British Columbia Court of Appeal disagreed
with  the  plaintiffs'  argument  -  The  authorities  were  clear  that  there  was  no  power-
imbalance where a person wished to engage in an inherently risky recreational activity
that was controlled or operated by another - They were also clear that it was not unfair for
the operator to require a release or waiver as a condition of participating - See paragraphs
32 to 40.

Torts - Topic 6961
Defences - Disclaimer or exclusion of risk - General - The British Columbia Court of
Appeal reviewed the authorities respecting releases of liability for recreational sporting
events - The court stated that "The principle evinced by the foregoing authorities is that it
is not unconscionable for the operator of a recreational-sports facility to require a person
who wishes to engage in activities to sign a release that bars all claims for negligence
against the operator and its employees. If a person does not want to participate on that
basis, then he or she is free not to engage in the activity" - See paragraph 40.


