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Summary:
The accused was charged with aggravated sexual assault involving nine complainants,

M.P., K.R., K.G., D.C.S., D.H., S.H., F.L., C.B., and J.L.L. The Crown claimed that the accused
failed to disclose his HIV-positive status to the complainants before having sex with them. None
of the complainants contracted HIV. The accused claimed that his duty to disclose his condition
did not arise since the risk of transmission was low or negligible at the time and there was no
significant risk of bodily harm to the complainants.

The Manitoba Court of Queen's Bench, in a decision reported at 230 Man.R.(2d) 184,
discussed the issues of viral load, infectivity and condom use. In the result, the court convicted
the accused respecting six of the complainants (M.P., K.R., K.G., D.C.S., D.H. and S.H.), and
acquitted the accused respecting the other three complainants (F.L., C.B. and J.L.L.), on the basis
that sexual intercourse using a condom when viral loads were undetectable did not put a sexual
partner at "significant risk of serious bodily" harm as required by R. v. Cuerrier (SCC 1998). The
accused appealed. The Canadian HIV/AIDS Legal Network moved for leave to intervene in the
conviction appeal.

The Manitoba Court of Appeal, per MacInnes, J.A., in a decision reported at 245 Man.R.
(2d) 81; 466 W.A.C. 81, granted the intervention application. The appeal proceeded.

The Manitoba Court of Appeal, in a decision reported (2010), 258 Man.R.(2d) 166; 499
W.A.C. 166, allowed the appeal in part. The appeal court held that R. v. Cuerrier remained the
law. However, that the trial judge erred in her application of the test of "significant risk of serious
bodily harm" by ruling that  a  combination of  both undetectable viral  load and the use of  a
condom would be required to escape criminal liability. Rather, the appeal court held that either
low viral loads or condom use could negate significant risk. That finding reduced to two the
counts on which the accused could be convicted (i.e., respecting M.P. and K.R.). Acquittals were
entered respecting K.G., D.C.S., D.H. and S.H. The Crown appealed the acquittals. 

The Supreme Court of Canada allowed the appeal in part and stated that the convictions



respecting S.H., D.C.S. and D.H. should be restored. The appeal was dismissed with respect to
K.G.

Editor's Note: Certain names in the following case have been initialized or the case otherwise
edited to prevent the disclosure of identities where required by law, publication ban, Maritime
Law Book's editorial policy or otherwise. In this case the editing was done by the court.

Criminal Law - Topic 666
Sexual offences - Rape or sexual assault - Consent and extorted consent - Section 265(3)
(c) of the Criminal Code provided that "fraud" vitiated consent to sexual activity - The
Supreme Court interpreted "fraud" in this context - The court's interpretation of s. 265(3)
(c) was informed by four considerations, namely (a) the purposes of the criminal law; (b)
the common law and statutory history of the concept; (c) Charter values,  particularly
equality, autonomy, liberty, privacy and human dignity; and (d) the experience of other
common law jurisdictions - See paragraphs 12 to 105. 

Criminal Law - Topic 666
Sexual offences - Rape or sexual assault - Consent and extorted consent - Section 265(3)
(c) of the Criminal Code provided that "fraud" vitiated consent to sexual activity - R. v.
Cuerrier (SCC 1998) provided that the test for "fraud" in the case of undisclosed HIV
status required proof of two elements: (1) a dishonest act (i.e.,  a misrepresentation or
non-disclosure of HIV); and (2) deprivation (i.e., whether the act posed a "significant risk
of serious bodily harm") - The Supreme Court of Canada stated that "While it may be
difficult to apply, the Cuerrier approach is in principle valid. It carves out an appropriate
area for the criminal law - one restricted to 'significant risk of serious bodily harm'. It
reflects the Charter values of autonomy, liberty and equality, and the evolution of the
common law, appropriately excluding the Clarence line of authority. The test's approach
to consent accepts the wisdom of the common law that not every deception that leads to
sexual  intercourse  should  be  criminalized,  while  still  according  consent  meaningful
scope. While Cuerrier takes the criminal law further than courts in other common law
jurisdictions have, it can be argued other courts have not gone far enough ... It followed
that Cuerrier should not be jettisoned. The problems of uncertainty and appropriate reach
that have emerged in its application should be addressed, but to the extent possible within
the general framework of Cuerrier" - See paragraphs 58 and 60.

Criminal Law - Topic 666
Sexual  offences  -  Rape  or  sexual  assault  -  Consent  and  extorted  consent  -  In  R.  v.
Cuerrier (1998 SCC), the court established that the failure to advise a sexual partner of
one's  HIV  status  may  constitute  fraud  vitiating  consent  giving  rise  to  a  charge  of
aggravated assault - The Supreme Court of Canada stated that while Cuerrier laid down
the basic requirements for the office, the precise circumstances when failure to disclose
HIV status vitiated consent and converted sexual activity into a criminal act remained
unclear - In clarifying the Cuerrier test, the court stated that "... a person may be found
guilty  of  aggravated sexual  assault  under  s.  273 of  the  Criminal  Code if  he  fails  to
disclose HIV-positive status before intercourse and there is a realistic possibility that HIV
will  be  transmitted.  If  the  HIV-positive  person  has  a  low viral  count  as  a  result  of



treatment  and  there  is  condom  protection,  the  threshold  of  a  realistic  possibility  of
transmission is not met, on the evidence before us" - See paragraphs 1 to 4 and 81 to 92.

Criminal Law - Topic 666
Sexual offences - Rape or sexual assault - Consent and extorted consent - The Supreme
Court of Canada stated that "to obtain a conviction under ss. 265(3)(c) and 273 [of the
Criminal  Code],  the  Crown  must  show  that  the  complainant's  consent  to  sexual
intercourse was vitiated by the accused's fraud as to his HIV status. Failure to disclose
(the dishonest act) amounts to fraud where the complainant would not have consented
had he or she known the accused was HIV-positive, and where sexual contact poses a
significant risk of or causes actual serious bodily harm (deprivation). A significant risk of
serious bodily harm is established by a realistic possibility of transmission of HIV. On the
evidence before us, a realistic possibility of transmission is negated by evidence that the
accused's viral load was low at the time of intercourse and that condom protection was
used. However, the general proposition that a low viral load combined with condom use
negates a realistic possibility of transmission of HIV does not preclude the common law
from adapting to future advances in treatment and to circumstances where risk factors
other than those considered in the present case are at play. The usual rules of evidence
and proof apply. The Crown bears the burden of establishing the elements of the offence -
a dishonest act and deprivation - beyond a reasonable doubt. Where the Crown has made
a prima facie case of deception and deprivation as described in these reasons, a tactical
burden may fall on the accused to raise a reasonable doubt, by calling evidence that he
had a low viral load at the time and that condom protection was used" - See paragraphs
104 and 105.

Criminal Law - Topic 666
Sexual offences - Rape or sexual assault - Consent and extorted consent - The accused,
who was HIV positive, had intercourse by vaginal penetration with four complainants
(K.G.,  D.C.S.,  D.H.  and  S.H.)  -  He  did  not  disclose  his  HIV status  -  None  of  the
complainants  were  infected  -  He  was  convicted  of  aggravated  sexual  assault  -  The
Supreme Court of Canada noted that the accused had a low viral load at the time of
intercourse with S.H., D.C.S. and D.H., but did not use a condom - Consequently, the
convictions on those counts should be maintained - As to K.G., the trial judge convicted
on the ground that, although the accused used a condom at the time of the encounter, the
accused's  viral  load  "was  not  suppressed"  -  The  Supreme  Court  stated  that  the
combination of a low viral load, as opposed to an undetectable viral load, and of condom
use negated a realistic possibility of transmission - The record showed that the accused's
viral  load was low at  the time of  sexual  relations with K.G. -  When combined with
condom protection, the low viral load did not expose K.G. to a significant risk of serious
bodily  harm  -  The  trial  judge's  conviction  on  this  count  had  to  be  reversed  -  See
paragraph 109.

Criminal Law - Topic 670.2
Sexual offences - Rape or sexual assault - Aggravated sexual assault defined - [See all
Criminal Law - Topic 666].



Words and Phrases
Fraud - The Supreme Court of Canada interpreted the word fraud in s. 265(3)(c) of the
Criminal Code, R.S.C. 1985, c. C-46 - See paragraphs 12 to 105.
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This  appeal  was  heard  on  February  8,  2012,  before  McLachlin,  C.J.C.,  LeBel,
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Court of Canada. The following decision was delivered for the court on October 5, 2012, in both
official languages, by McLachlin, C.J.C.

Appeal allowed in part.

Editor: Elizabeth M.A. Turgeon

Criminal Law - Topic 670.2
Sexual offences - Rape or sexual assault - Aggravated sexual assault defined - Section
265(3)(c) of the Criminal Code provided that "fraud" vitiated consent to sexual activity -
The Supreme Court interpreted "fraud" in this context - The court's interpretation of s.
265(3)(c) was informed by four considerations, namely (a) the purposes of the criminal



law;  (b)  the  common  law  and  statutory  history  of  the  concept;  (c)  Charter  values,
particularly  equality,  autonomy,  liberty,  privacy  and  human  dignity;  and  (d)  the
experience of other common law jurisdictions - See paragraphs 12 to 105. 

Criminal Law - Topic 670.2
Sexual offences - Rape or sexual assault - Aggravated sexual assault defined - Section
265(3)(c) of the Criminal Code provided that "fraud" vitiated consent to sexual activity -
R. v. Cuerrier (SCC 1998) provided that the test for "fraud" in the case of undisclosed
HIV status required proof of two elements: (1) a dishonest act (i.e., a misrepresentation or
non-disclosure of HIV); and (2) deprivation (i.e., whether the act posed a "significant risk
of serious bodily harm") - The Supreme Court of Canada stated that "While it may be
difficult to apply, the Cuerrier approach is in principle valid. It carves out an appropriate
area for the criminal law - one restricted to 'significant risk of serious bodily harm'. It
reflects the Charter values of autonomy, liberty and equality, and the evolution of the
common law, appropriately excluding the Clarence line of authority. The test's approach
to consent accepts the wisdom of the common law that not every deception that leads to
sexual  intercourse  should  be  criminalized,  while  still  according  consent  meaningful
scope. While Cuerrier takes the criminal law further than courts in other common law
jurisdictions have, it can be argued other courts have not gone far enough ... It followed
that Cuerrier should not be jettisoned. The problems of uncertainty and appropriate reach
that have emerged in its application should be addressed, but to the extent possible within
the general framework of Cuerrier" - See paragraphs 58 and 60.

Criminal Law - Topic 670.2
Sexual offences - Rape or sexual assault - Aggravated sexual assault defined - In R. v.
Cuerrier (1998 SCC), the court established that the failure to advise a sexual partner of
one's  HIV  status  may  constitute  fraud  vitiating  consent  giving  rise  to  a  charge  of
aggravated assault - The Supreme Court of Canada stated that while Cuerrier laid down
the basic requirements for the office, the precise circumstances when failure to disclose
HIV status vitiated consent and converted sexual activity into a criminal act remained
unclear - In clarifying the Cuerrier test, the court stated that "... a person may be found
guilty  of  aggravated sexual  assault  under  s.  273 of  the  Criminal  Code if  he  fails  to
disclose HIV-positive status before intercourse and there is a realistic possibility that HIV
will  be  transmitted.  If  the  HIV-positive  person  has  a  low viral  count  as  a  result  of
treatment  and  there  is  condom  protection,  the  threshold  of  a  realistic  possibility  of
transmission is not met, on the evidence before us" - See paragraphs 1 to 4 and 81 to 92.

Criminal Law - Topic 670.2
Sexual  offences  -  Rape  or  sexual  assault  -  Aggravated  sexual  assault  defined  -  The
Supreme Court of Canada stated that "to obtain a conviction under ss. 265(3)(c) and 273
[of the Criminal Code], the Crown must show that the complainant's consent to sexual
intercourse was vitiated by the accused's fraud as to his HIV status. Failure to disclose
(the dishonest act) amounts to fraud where the complainant would not have consented
had he or she known the accused was HIV-positive, and where sexual contact poses a
significant risk of or causes actual serious bodily harm (deprivation). A significant risk of
serious bodily harm is established by a realistic possibility of transmission of HIV. On the



evidence before us, a realistic possibility of transmission is negated by evidence that the
accused's viral load was low at the time of intercourse and that condom protection was
used. However, the general proposition that a low viral load combined with condom use
negates a realistic possibility of transmission of HIV does not preclude the common law
from adapting to future advances in treatment and to circumstances where risk factors
other than those considered in the present case are at play. The usual rules of evidence
and proof apply. The Crown bears the burden of establishing the elements of the offence -
a dishonest act and deprivation - beyond a reasonable doubt. Where the Crown has made
a prima facie case of deception and deprivation as described in these reasons, a tactical
burden may fall on the accused to raise a reasonable doubt, by calling evidence that he
had a low viral load at the time and that condom protection was used" - See paragraphs
104 and 105.

Criminal Law - Topic 670.2
Sexual  offences  -  Rape  or  sexual  assault  -  Aggravated  sexual  assault  defined  -  The
accused,  who  was  HIV  positive,  had  intercourse  by  vaginal  penetration  with  four
complainants (K.G., D.C.S., D.H. and S.H.) - He did not disclose his HIV status - None
of the complainants were infected - He was convicted of aggravated sexual assault - The
Supreme Court of Canada noted that the accused had a low viral load at the time of
intercourse with S.H., D.C.S. and D.H., but did not use a condom - Consequently, the
convictions on those counts should be maintained - As to K.G., the trial judge convicted
on the ground that, although the accused used a condom at the time of the encounter, the
accused's  viral  load  "was  not  suppressed"  -  The  Supreme  Court  stated  that  the
combination of a low viral load, as opposed to an undetectable viral load, and of condom
use negated a realistic possibility of transmission - The record showed that the accused's
viral  load was low at  the time of  sexual  relations with K.G. -  When combined with
condom protection, the low viral load did not expose K.G. to a significant risk of serious
bodily  harm  -  The  trial  judge's  conviction  on  this  count  had  to  be  reversed  -  See
paragraph 109.


