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Summary:
McCrady,  who  had  an  application  pending  under  the  Marihuana  Medical  Access

Regulations  (MMAR)  to  possess  and  grow  marijuana,  was  convicted  of  possession  of
marijuana (Controlled Drugs and Substances Act (CDSA), s. 4(1)). Hearn pleaded guilty to
production of marijuana contrary to s. 7(1) of the CDSA. Pallister was facing charges for
production of cannabis, possession and possession for the purpose of trafficking. McIntyre
was charged with production of and possession of cannabis.  McDonald was charged with
possession of cannabis for the purpose of trafficking. The five accused were frustrated by the
operation of the MMAR and claimed that the offences with which they were charged had been
judicially repealed (i.e., that the marihuana prohibitions in the CDSA had not been in effect
since August 1, 2001). Pallister, McIntyre and McDonald sought and were denied declaratory
relief respecting the validity of the offences. McCrady and Hearn appealed their convictions,
arguing that their charges should have been quashed or judicial stayed as marijuana was no
longer a controlled substance.  Pallister,  MacDonald and McIntyre appealed the denials of
declaratory relief, arguing that: (1) The combined effect of the decisions of the Ontario Court
of Appeal in R. v. Parker (2000), Hitzig v. Canada (2003) and R. v. J.P. (2003) was the repeal
of the marijuana prohibitions, a deemed repeal that had never been remedied; (2) the decision
of the Alberta Court of Queen's Bench in R. v. Krieger (2000) was deemed to have repealed
the marijuana production offence in s. 7 of the CDSA; and (3) the decisions of the Federal
Court  and  Federal  Court  of  Appeal  in  Sfetkopoulos  v.  Canada  (2008)  and  the  British
Columbia  Supreme  Court  in  R.  v.  Beren  (2009)  invalidated  the  marijuana  prohibition
retroactive to at least December 3, 2003.

The Ontario Court of Appeal dismissed the appeals. The court held that the argument of
the accused had no merit. The marijuana offences set out in the CDSA remained in full force.



While the marijuana possession prohibition was not in force from July 31, 2001 to October 7,
2003, as a result of the combined effect of Parker (2000) and Hitzig (2003), that offence as
well as the production offence in the CDSA, had been in force since October 7, 2003. No
court, so far as the Court of Appeal was aware, had ever struck down the possession for the
purpose offence. That offence had always been in force.

Narcotic Control - Topic 6
General - Legislation - Exemptions - Medicinal marijuana - [See Narcotic Control - Topic
574].

Narcotic Control - Topic 574
Offences - Possession - General - Five accused who were charged, and in some cases,
convicted of possession of marijuana, possession for the purpose or production offences
under  the  Controlled  Drugs  and  Substances  Act  (CDSA)  -  The  accused,  who  were
frustrated by the operation of the Marihuana Medical Access Regulations, claimed that the
offences  with  which  they  were  charged  had  been  judicially  repealed  (i.e.,  that  the
marijuana prohibitions in the CDSA had not been in effect since August 1, 2001) - The
Ontario Court of Appeal held that argument of the accused had no merit - The marijuana
offences set  out in the CDSA remained in full  force -  While the marijuana possession
prohibition was not in force from July 31, 2001 to October 7, 2003, as a result of the
combined effect  of  the  decisions  in  R.  v.  Parker  (ONCA 2000)  and Hitzig  v.  Canada
(ONCA 2003), that offence as well as the production offence in the CDSA, had been in
force since October 7, 2003 - No court had ever struck down the possession for the purpose
offence - That offence had always been in force.

Narcotic Control - Topic 700
Offences - Trafficking - General - [See Narcotic Control - Topic 574].

Narcotic Control - Topic 831
Offences - Cultivation or production - General - [See Narcotic Control - Topic 574].
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These appeals were heard before Rosenberg, Sharpe and Juriansz, JJ.A., of the Ontario
Court of Appeal. The following decision was released by the court on December 22, 2011.

Appeals dismissed.
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