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Summary:
The accused pleaded guilty to a charge of intentionally discharging a firearm into a place

knowing that or being reckless as to whether another person was in that place (Criminal Code, s.
244.2(1)(a)). There was a mandatory minimum sentence of four years for that offence. The issue
of  sentencing  was  adjourned  to  allow the  accused  to  pursue  an  application  challenging  the
constitutionality of the mandatory minimum sentence pursuant to s. 12 of the Charter (i.e., the
provision respecting cruel and unusual punishment). 

The Manitoba Court of Queen's Bench allowed the application. The court held that the
minimum sentence of four years as required by s. 244.2(1) of the Code violated s. 12 of the
Charter in that it constituted cruel and unusual punishment. The minimum sentence could not be
saved by s. 1. Accordingly, the minimum sentence provision of s. 244.2 was declared invalid and
of no force and effect.  The court,  after  making allowance for  two months spent in pre-trial
custody and the 18 months the accused spent on judicial interim release, sentenced the accused to
one year of incarceration, plus two years' probation.

Editor's Note: Certain names in the following case have been initialized or the case otherwise
edited to prevent the disclosure of identities where required by law, publication ban, Maritime
Law Book's editorial policy or otherwise. In this case, the editing was done by the court.

Civil Rights - Topic 3829
Cruel and unusual treatment or punishment - What constitutes - Mandatory minimum and
consecutive sentences - The Manitoba Court of Queen's Bench referred to a discussion of
the test for determining whether a mandatory minimum sentence constituted cruel and
unusual punishment such as to be contrary to s. 12 of the Charter - See paragraphs 13 to
21. 

Civil Rights - Topic 3829
Cruel and unusual treatment or punishment - What constitutes - Mandatory minimum and
consecutive sentences - The accused was convicted of recklessly discharging a firearm
(Criminal Code, s. 244.2(1)) - The accused argued that the four year mandatory minimum
sentence was contrary to s. 12 of the Charter - The Manitoba Court of Queen's Bench
held  that  the  mandatory  minimum  would  be  excessive  and  harsh  -  The  mandatory
minimum of four years, coupled with the 18 months of judicial interim release already
served  (which  amounted  to  house  arrest),  constituted  a  punishment  grossly
disproportionate  to  what  the  accused  deserved  for  this  offence  (i.e.,  one  year  of



incarceration) - Accordingly, in the circumstances, the court found that the mandatory
minimum pursuant to s. 244.2(1) violated s. 12 of the Charter - Section 244.2(1) could
not be saved by s. 1 - The minimum sentence provision of s. 244.2 was declared invalid
and of no force and effect - See paragraphs 54 to 86.

Civil Rights - Topic 8348
Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits
prescribed by law (Charter, s. 1) - [See second Civil Rights - Topic 3829].

Civil Rights - Topic 8380.8
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Statute deemed
inapplicable (incl. doctrine of constitutional exemption) - The Manitoba Court of Queen's
Bench (Menzies, J.), stated that "In the past, courts have used constitutional exemptions
to relieve individual accused from the harsh effects of mandatory sentencing provisions.
In my opinion, there is no jurisdiction by which a court may make use of a constitutional
exemption to avoid the imposition of a minimum sentence" - See paragraph 10.  

Civil Rights - Topic 8380.14
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Severance of
portion of statute or section - [See second Civil Rights - Topic 3829].

Criminal Law - Topic 5805
Sentencing - General - Statutory range mandatory (incl. mandatory minimum sentence) -
[See second Civil Rights - Topic 3829].

Criminal Law - Topic 5848.1
Sentencing -  Considerations on imposing sentence -  Negligence or conduct of victim
(incl.  bullying)  -  The  Manitoba  Court  of  Queen's  Bench  held  that  bullying  was  a
mitigating factor in sentencing - See paragraphs 41 to 46. 

Criminal Law - Topic 5903 
Sentence  -  Discharge of  firearm with  intent  or  recklessness  -  The accused had been
bullied  (verbal  taunting,  physical  confrontations,  graffiti  in  public  locations,  and
Facebook postings) over a two year period by T.M. and others - The accused, armed with
a .22 calibre rifle and believing no one was home, discharged six shells at T.M.'s home to
scare him - Four shells entered the home - Three people were in the home - He was
convicted of recklessly discharging a firearm - Grade 12 education - Employed - One
prior youth conviction - Now age 21 - Remorseful - Accepted responsibility - Completed
anger management program - Incarceration could have negative psychological effects -
Low risk to re-offend - The Manitoba Court of Queen's Bench, after making allowance
for two months pre-trial custody and 18 months of judicial interim release, imposed one
year of incarceration, plus two years' probation - See paragraphs 47 to 53, 84 and 85.

Criminal Law - Topic 5903 
Sentence - Discharge of firearm with intent or recklessness - [See second Civil Rights -
Topic 3829].
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  This application was heard before Menzies, J., of the Manitoba Court of Queen's Bench,
Brandon Centre, who delivered the following decision on October 2, 2013. 

                                         Application allowed.

Editor: Elizabeth M.A. Turgeon

Civil Rights - Topic 8348
Canadian Charter of Rights and Freedoms - Application - Exceptions - Reasonable limits
prescribed by law (Charter, s. 1) - The accused was convicted of recklessly discharging a



firearm (Criminal Code, s. 244.2(1)) - The accused argued that the four year mandatory
minimum sentence was contrary to s. 12 of the Charter - The Manitoba Court of Queen's
Bench held that the mandatory minimum would be excessive and harsh - The mandatory
minimum of four years, coupled with the 18 months of judicial interim release already
served  (which  amounted  to  house  arrest),  constituted  a  punishment  grossly
disproportionate  to  what  the  accused  deserved  for  this  offence  (i.e.,  one  year  of
incarceration) - Accordingly, in the circumstances, the court found that the mandatory
minimum pursuant to s. 244.2(1) violated s. 12 of the Charter - Section 244.2(1) could
not be saved by s. 1 - The minimum sentence provision of s. 244.2 was declared invalid
and of no force and effect - See paragraphs 54 to 86.

Civil Rights - Topic 8380.14
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Severance of
portion of statute or section - The accused was convicted of recklessly discharging a
firearm (Criminal Code, s. 244.2(1)) - The accused argued that the four year mandatory
minimum sentence was contrary to s. 12 of the Charter - The Manitoba Court of Queen's
Bench held that the mandatory minimum would be excessive and harsh - The mandatory
minimum of four years, coupled with the 18 months of judicial interim release already
served  (which  amounted  to  house  arrest),  constituted  a  punishment  grossly
disproportionate  to  what  the  accused  deserved  for  this  offence  (i.e.,  one  year  of
incarceration) - Accordingly, in the circumstances, the court found that the mandatory
minimum pursuant to s. 244.2(1) violated s. 12 of the Charter - Section 244.2(1) could
not be saved by s. 1 - The minimum sentence provision of s. 244.2 was declared invalid
and of no force and effect - See paragraphs 54 to 86.

Criminal Law - Topic 5805
Sentencing - General - Statutory range mandatory (incl. mandatory minimum sentence) -
The  accused  was  convicted  of  recklessly  discharging  a  firearm  (Criminal  Code,  s.
244.2(1))  -  The accused argued that the four year mandatory minimum sentence was
contrary to s. 12 of the Charter - The Manitoba Court of Queen's Bench held that the
mandatory minimum would be excessive and harsh - The mandatory minimum of four
years,  coupled  with  the  18  months  of  judicial  interim release  already  served  (which
amounted to house arrest), constituted a punishment grossly disproportionate to what the
accused deserved for this offence (i.e., one year of incarceration) - Accordingly, in the
circumstances,  the  court  found  that  the  mandatory  minimum pursuant  to  s.  244.2(1)
violated s. 12 of the Charter - Section 244.2(1) could not be saved by s. 1 - The minimum
sentence provision of s.  244.2 was declared invalid and of no force and effect  -  See
paragraphs 54 to 86.

Criminal Law - Topic 5903 
Sentence - Discharge of firearm with intent or recklessness - The accused was convicted
of recklessly discharging a firearm (Criminal Code, s. 244.2(1)) - The accused argued
that the four year mandatory minimum sentence was contrary to s. 12 of the Charter - The
Manitoba Court of Queen's Bench held that the mandatory minimum would be excessive
and harsh  -  The  mandatory  minimum of  four  years,  coupled  with  the  18  months  of
judicial interim release already served (which amounted to house arrest), constituted a



punishment grossly disproportionate to what the accused deserved for this offence (i.e.,
one year of incarceration) - Accordingly, in the circumstances, the court found that the
mandatory  minimum pursuant  to  s.  244.2(1)  violated  s.  12  of  the  Charter  -  Section
244.2(1) could not be saved by s. 1 - The minimum sentence provision of s. 244.2 was
declared invalid and of no force and effect - See paragraphs 54 to 86.


