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Summary:
A landlord appealed a decision of a hearing officer made under the Residential Tenancies

Act, which apportioned the security deposit of $975 between the tenant ($775) and the landlord
($200). The landlord argued that the hearing officer failed to give effect to the written agreement
by the tenant  that  the landlord was entitled to retain the security deposit  by s.  32(4) of  the
Residential Tenancies Act, and erred in holding that the agreement was void by operation of ss. 6
and 49(7) of the Act. 

The Saskatchewan Court of Queen's Bench allowed the appeal. The agreement signed by
the tenant was valid and enforceable. The entire security deposit of $975 was to be paid to the
landlord in accordance with that agreement.

Landlord and Tenant - Topic 2283
The lease - Statutory terms - Contracting out of - [See  Landlord and Tenant - Topic
7025].

Landlord and Tenant - Topic 3983
Rent - Security deposit - Claims allowed against deposit (incl. return of deposit) - [See
Landlord and Tenant - Topic 7025].

Landlord and Tenant - Topic 7025
Regulation - Powers of board or officers (incl.  rentalsman) - Respecting deposits - A
decision of a hearing officer made under the Residential Tenancies Act apportioned the
security deposit of $975 between the tenant ($775) and the landlord ($200) - The landlord
appealed, arguing that the hearing officer failed to give effect to a written agreement by
the tenant that the landlord was entitled to retain the security deposit by s. 32(4) of the
Residential Tenancies Act, and erred in holding that the agreement was void by operation
of ss. 6 and 49(7) of the Act - The Saskatchewan Court of Queen's Bench allowed the
appeal  -  The agreement  in writing related to the security deposit,  the specific matter
contemplated  by  the  legislature  in  enacting  s.  32(4),  which  was  not  a  broad-based
entitlement to contract out of the Act or the lease between the parties - Rather, it provided
a specific entitlement to both parties to contract respecting the matter of the security
deposit - That freedom to contract had not been abrogated by ss. 6 and 49(7) of the Act -



The agreement  signed by the  tenant  was valid  and enforceable  -  The entire  security
deposit of $975 was to be paid to the landlord in accordance with that agreement.

Cases Noticed:
1086891 Ontario Inc. v. Barber (2007), 225 O.A.C. 54 (Div. Ct.), refd to. [para. 7].

Statutes Noticed:
Residential Tenancies Act, S.S. 2006, c. R-22.0001, sect. 6, sect. 43(4), sect. 49(7) [para.

4].

Counsel:
Hardy Menke, for the appellant;
Colleen McCrea. on her own behalf;
No one appearing for the Office of Residential Tenancies.

This appeal was heard before Kraus, J., of the Saskatchewan Court of Queen's Bench,
Judicial Centre of Saskatoon, who delivered the following judgment on October 5, 2012.

Appeal allowed.

Editor: Angela E. McKay

Landlord and Tenant - Topic 2283
The lease - Statutory terms - Contracting out of - A decision of a hearing officer made
under the Residential Tenancies Act apportioned the security deposit of $975 between the
tenant ($775) and the landlord ($200) - The landlord appealed, arguing that the hearing
officer failed to give effect to a written agreement by the tenant that the landlord was
entitled to retain the security deposit by s. 32(4) of the Residential Tenancies Act, and
erred in holding that the agreement was void by operation of ss. 6 and 49(7) of the Act -
The  Saskatchewan  Court  of  Queen's  Bench  allowed  the  appeal  -  The  agreement  in
writing related to the security deposit, the specific matter contemplated by the legislature
in enacting s. 32(4), which was not a broad-based entitlement to contract out of the Act or
the lease between the parties - Rather, it provided a specific entitlement to both parties to
contract respecting the matter of the security deposit - That freedom to contract had not
been abrogated by ss. 6 and 49(7) of the Act - The agreement signed by the tenant was
valid and enforceable - The entire security deposit of $975 was to be paid to the landlord
in accordance with that agreement.

Landlord and Tenant - Topic 3983
Rent - Security deposit - Claims allowed against deposit (incl.  return of deposit) - A
decision of a hearing officer made under the Residential Tenancies Act apportioned the
security deposit of $975 between the tenant ($775) and the landlord ($200) - The landlord
appealed, arguing that the hearing officer failed to give effect to a written agreement by
the tenant that the landlord was entitled to retain the security deposit by s. 32(4) of the
Residential Tenancies Act, and erred in holding that the agreement was void by operation



of ss. 6 and 49(7) of the Act - The Saskatchewan Court of Queen's Bench allowed the
appeal  -  The agreement  in writing related to the security deposit,  the specific matter
contemplated  by  the  legislature  in  enacting  s.  32(4),  which  was  not  a  broad-based
entitlement to contract out of the Act or the lease between the parties - Rather, it provided
a specific entitlement to both parties to contract respecting the matter of the security
deposit - That freedom to contract had not been abrogated by ss. 6 and 49(7) of the Act -
The agreement  signed by the  tenant  was valid  and enforceable  -  The entire  security
deposit of $975 was to be paid to the landlord in accordance with that agreement.


