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Summary:
The village of Drummond applied for an order directing the Michauds to dismantle a

fence that did not comply with its municipal bylaw. The Michauds relied on the principle of
vested rights as a defence and argued that the erection of their cattle fence was a legal non-
conforming use.

The  New Brunswick  Court  of  Queen's  Bench  allowed  the  village's  application.  The
Michauds appealed.

The New Brunswick Court of Appeal allowed the appeal.

Land Regulation - Topic 2802
Land use control - Exemptions - Nonconforming use - Use not conforming to zoning
bylaw  -  Lawful  use  prior  to  zoning  -  A village  applied  for  an  order  directing  the
Michauds to dismantle a fence on Tobique Street that did not comply with its municipal
bylaw (exceeded height restrictions) - The Michauds relied on the principle of vested
rights and argued that the erection of their cattle fence was a legal non-conforming use -
An application judge allowed the village's application where the fence was not in place
when  the  bylaw  was  passed  -  The  New  Brunswick  Court  of  Appeal  allowed  the
Michauds' appeal - If vested rights existed here, they derived from the 46-acre property
and how the Michauds had used it since 1946, running a small farming operation - The
two main activities had always been raising livestock in small numbers and cultivating
the land - For six years, the front part of the property was used to grow potatoes and the
48-inch farm fence was dismantled to allow easier access to this part - The application
judge  correctly  found  that  the  48-inch  fence  no  longer  existed  when  the  bylaw was
enacted - However,  the Michauds had operated the farm without interruption - There
were years when the horses and other animals were moved elsewhere on the property to
allow cultivation, but the property's use as a whole never changed - The application judge
erred in law in restricting the Michauds' vested right in the type of fence which existed
along Tobique Street - This interpretation of a vested right was too restrictive in this case
- See paragraphs 1 to 18.

Practice - Topic 7050
Costs - Party and party costs - Entitlement to party and party costs - Successful party not
represented  by  counsel  -  A village  applied  for  an  order  directing  the  Michauds  to
dismantle a fence that did not comply with its municipal bylaw - The Michauds argued
legal non-conforming use - An applications judge allowed the village's application - The



New Brunswick Court of Appeal allowed the Michauds' appeal - The court also allowed
the  Michauds  (self-represented  litigants)  disbursements  of  $1,500  -  Although  the
Michauds had produced no evidence as to the value of the time that they had to invest to
oppose the village's application, they incurred considerable disbursements in travelling
expenses  -  Normally,  the  court  could  require  successful  appellants  to  prove  the
disbursements they had incurred before the Registrar, a process in which the respondent
could  have  participated  -  However,  the  interests  of  justice  would  not  be  served  by
imposing this obligation on the Michauds - See paragraph 20.

Aménagement et urbanisme - Cote 2802
Contrôle  de  l'utilisation  des  sols  -  Exemptions  -  Usage  non  conforme  -  Usage  non
conforme à un arrêté de zonage - Usage légal avant le zonage - [See Land Regulation -
Topic 2802].

Procédure - Cote 7050
Dépens - Dépens entre parties - Droit aux dépens entre parties - Partie gagnante non
représentée par un avocat - [See Practice - Topic 7050].
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appld. [para. 13].
Proenca v.  Squires  Home Improvements  & Total  Renovations Ltd.  et  al.  (2001),  252

N.B.R.(2d) 274; 658 A.P.R. 274; 2001 NBCA 45, refd to. [para. 20].

Counsel:
Rodrigue and Ginette Michaud appeared in person;
Basile Chiasson, Q.C., for the respondent.

This appeal was heard on November 10, 2011, by Larlee, Deschênes and Richard, JJ.A.,
of the New Brunswick Court of Appeal. Deschênes, J.A., delivered the following decision for the
court on February 23, 2012.

Appeal allowed.
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