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Summary:
The accused was charged with four breaches of s. 172.1 of the Criminal Code. He applied

for a ruling that the police actions were unlawful as they did not comply with s. 184.2 of the
Criminal Code and a ruling that the police actions constituted an unreasonable search and seizure
contrary to s. 8 of the Charter.

The Newfoundland and Labrador Provincial Court allowed the application. There was a
breach of the accused's s. 8 Charter rights. The court sought further submissions on s. 24(2) and
any remedy that should flow from the ruling.

Civil Rights - Topic 1524
Property -  Personal  property (incl.  computers or  cellphones)  -  Search and seizure by
police - [See Civil Rights - Topic 1646].

Civil Rights - Topic 1609
Property - Search warrants - To search computers or cellphones - [See  Civil Rights -
Topic 1646]. 

Civil Rights - Topic 1646
Property -  Search and seizure -  Unreasonable search and seizure defined -  Constable
Hobbs created Hotmail and Facebook accounts for a fictitious 14 year old female (Leann
Power)  -  The  32  year  old  accused  contacted  "Leann"  and  they  eventually  began
exchanging  messages  through  Facebook  and  email  -  In  order  to  ensure  that  he  had
captured all the information on the screen, Constable Hobbs employed a program called
"Snagit" which allowed the computer user to capture and copy the information on the
screen - Snagit was a screenshot program that captured video display and audio output -
Constable Hobbs employed the "Snagit" program on each of his communications with the
accused - The accused was charged with four breaches of s. 172.1 of the Criminal Code -
He applied for a ruling that the police actions were unlawful as they did not comply with
s.  184.2  of  the  Criminal  Code  and  a  ruling  that  the  police  actions  constituted  an
unreasonable  search  and  seizure  contrary  to  s.  8  of  the  Charter  -  The  question  was
whether  the  "messages"  exchanged  were  telecommunications  under  s.  183  -  The
Newfoundland and Labrador Provincial Court allowed the application - Chat messages
and  emails  exchanged  on  March  22  were  or  in  some  instances  might  be  electronic
communications  depending on the  circumstances  of  their  transmission and could  fall
within s. 183 - The exchange of emails between had all the characteristics of a private
conversation - Consequently, in this case the emails and chat messages were electronic



communications and fell within s. 183 - Constable Hobbs was aware of the accused and
his potentially inappropriate interest in a 14 year old girl on March 22 - It was at that
point when the accused was identified as the target that Constable Hobbs should have
sought  authorization  pursuant  to  s.  184.2  and  a  general  warrant  -  The  s.  184.2
authorization  was  necessary  to  capture  the  chat  and  email  communications  and  the
general warrant for the Facebook page and photographs and to perform the additional
data searches - The surveillance continued without authorization for a period two months
- As a result there was a breach of the accused's s. 8 rights.

Civil Rights - Topic 1655.2
Property - Search and seizure - Warrantless search and seizure - Computers - [See Civil
Rights - Topic 1646].

Criminal Law - Topic 5275.1
Evidence and witnesses - Interception of private communications - Access to recordings
and transcripts of intercepted communications (incl. text messages in computer database)
- [See Civil Rights - Topic 1646].
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This application was heard at St. John's, Nfld. and Lab., on October 29, 2013, by Orr,
P.C.J., of the Newfoundland and Labrador Provincial Court, who delivered the following reasons
for judgment on November 19, 2013.

Order accordingly.

Editor: Anick Ouellette-Levesque

Civil Rights - Topic 1524
Property -  Personal  property (incl.  computers or  cellphones)  -  Search and seizure by
police - Constable Hobbs created Hotmail and Facebook accounts for a fictitious 14 year
old  female  (Leann  Power)  -  The  32  year  old  accused  contacted  "Leann"  and  they
eventually began exchanging messages through Facebook and email - In order to ensure
that he had captured all  the information on the screen,  Constable Hobbs employed a
program  called  "Snagit"  which  allowed  the  computer  user  to  capture  and  copy  the
information on the screen - Snagit was a screenshot program that captured video display
and audio  output  -  Constable  Hobbs  employed the  "Snagit"  program on each  of  his
communications with the accused - The accused was charged with four breaches of s.
172.1 of the Criminal Code - He applied for a ruling that the police actions were unlawful
as they did not comply with s. 184.2 of the Criminal Code and a ruling that the police
actions constituted an unreasonable search and seizure contrary to s. 8 of the Charter -
The question was whether the "messages" exchanged were telecommunications under s.
183 - The Newfoundland and Labrador Provincial Court allowed the application - Chat
messages  and  emails  exchanged  on  March  22  were  or  in  some  instances  might  be
electronic  communications  depending  on  the  circumstances  of  their  transmission  and
could fall within s. 183 - The exchange of emails between had all the characteristics of a
private  conversation -  Consequently,  in  this  case  the  emails  and chat  messages  were
electronic communications and fell within s. 183 - Constable Hobbs was aware of the
accused and his potentially inappropriate interest in a 14 year old girl on the March 22 - It
was at that point when the accused was identified as the target that Constable Hobbs
should have sought authorization pursuant to s.  184.2 and a general warrant -  The s.
184.2 authorization was necessary to capture the chat and email communications and the
general warrant for the Facebook page and photographs and to perform the additional
data searches - The surveillance continued without authorization for a period two months
- As a result there was a breach of the accused's s. 8 rights.

Civil Rights - Topic 1609
Property  -  Search  warrants  -  To  search  computers  or  cellphones  -  Constable  Hobbs



created Hotmail and Facebook accounts for a fictitious 14 year old female (Leann Power)
-  The 32 year  old accused contacted "Leann" and they eventually  began exchanging
messages through Facebook and email - In order to ensure that he had captured all the
information on the screen, Constable Hobbs employed a program called "Snagit" which
allowed the computer user to capture and copy the information on the screen - Snagit was
a screenshot program that captured video display and audio output - Constable Hobbs
employed the "Snagit" program on each of his communications with the accused - The
accused was charged with four breaches of s. 172.1 of the Criminal Code - He applied for
a ruling that the police actions were unlawful as they did not comply with s. 184.2 of the
Criminal Code and a ruling that the police actions constituted an unreasonable search and
seizure  contrary  to  s.  8  of  the  Charter  -  The  question  was  whether  the  "messages"
exchanged were telecommunications under s.  183 - The Newfoundland and Labrador
Provincial  Court  allowed  the  application  -  Chat  messages  and  emails  exchanged  on
March 22 were or in some instances might be electronic communications depending on
the circumstances of their transmission and could fall within s. 183 - The exchange of
emails between had all the characteristics of a private conversation - Consequently, in this
case the emails and chat messages were electronic communications and fell within s. 183
- Constable Hobbs was aware of the accused and his potentially inappropriate interest in a
14 year old girl on the March 22 - It was at that point when the accused was identified as
the target that Constable Hobbs should have sought authorization pursuant to s. 184.2 and
a general warrant - The s. 184.2 authorization was necessary to capture the chat and email
communications and the general warrant for the Facebook page and photographs and to
perform the additional data searches - The surveillance continued without authorization
for a period two months - As a result there was a breach of the accused's s. 8 rights.

Civil Rights - Topic 1655.2
Property - Search and seizure - Warrantless search and seizure - Computers - Constable
Hobbs created Hotmail and Facebook accounts for a fictitious 14 year old female (Leann
Power)  -  The  32  year  old  accused  contacted  "Leann"  and  they  eventually  began
exchanging  messages  through  Facebook  and  email  -  In  order  to  ensure  that  he  had
captured all the information on the screen, Constable Hobbs employed a program called
"Snagit" which allowed the computer user to capture and copy the information on the
screen - Snagit was a screenshot program that captured video display and audio output -
Constable Hobbs employed the "Snagit" program on each of his communications with the
accused - The accused was charged with four breaches of s. 172.1 of the Criminal Code -
He applied for a ruling that the police actions were unlawful as they did not comply with
s.  184.2  of  the  Criminal  Code  and  a  ruling  that  the  police  actions  constituted  an
unreasonable  search  and  seizure  contrary  to  s.  8  of  the  Charter  -  The  question  was
whether  the  "messages"  exchanged  were  telecommunications  under  s.  183  -  The
Newfoundland and Labrador Provincial Court allowed the application - Chat messages
and  emails  exchanged  on  March  22  were  or  in  some  instances  might  be  electronic
communications  depending on the  circumstances  of  their  transmission and could  fall
within s. 183 - The exchange of emails between had all the characteristics of a private
conversation - Consequently, in this case the emails and chat messages were electronic
communications and fell within s. 183 - Constable Hobbs was aware of the accused and
his potentially inappropriate interest in a 14 year old girl on the March 22 - It was at that



point when the accused was identified as the target that Constable Hobbs should have
sought  authorization  pursuant  to  s.  184.2  and  a  general  warrant  -  The  s.  184.2
authorization  was  necessary  to  capture  the  chat  and  email  communications  and  the
general warrant for the Facebook page and photographs and to perform the additional
data searches - The surveillance continued without authorization for a period two months
- As a result there was a breach of the accused's s. 8 rights.

Criminal Law - Topic 5275.1
Evidence and witnesses - Interception of private communications - Access to recordings
and transcripts of intercepted communications (incl. text messages in computer database)
- Constable Hobbs created Hotmail and Facebook accounts for a fictitious 14 year old
female (Leann Power) - The 32 year old accused contacted "Leann" and they eventually
began exchanging messages through Facebook and email - In order to ensure that he had
captured all the information on the screen, Constable Hobbs employed a program called
"Snagit" which allowed the computer user to capture and copy the information on the
screen - Snagit was a screenshot program that captured video display and audio output -
Constable Hobbs employed the "Snagit" program on each of his communications with the
accused - The accused was charged with four breaches of s. 172.1 of the Criminal Code -
He applied for a ruling that the police actions were unlawful as they did not comply with
s.  184.2  of  the  Criminal  Code  and  a  ruling  that  the  police  actions  constituted  an
unreasonable  search  and  seizure  contrary  to  s.  8  of  the  Charter  -  The  question  was
whether  the  "messages"  exchanged  were  telecommunications  under  s.  183  -  The
Newfoundland and Labrador Provincial Court allowed the application - Chat messages
and  emails  exchanged  on  March  22  were  or  in  some  instances  might  be  electronic
communications  depending on the  circumstances  of  their  transmission and could  fall
within s. 183 - The exchange of emails between had all the characteristics of a private
conversation - Consequently, in this case the emails and chat messages were electronic
communications and fell within s. 183 - Constable Hobbs was aware of the accused and
his potentially inappropriate interest in a 14 year old girl on the March 22 - It was at that
point when the accused was identified as the target that Constable Hobbs should have
sought  authorization  pursuant  to  s.  184.2  and  a  general  warrant  -  The  s.  184.2
authorization  was  necessary  to  capture  the  chat  and  email  communications  and  the
general warrant for the Facebook page and photographs and to perform the additional
data searches - The surveillance continued without authorization for a period two months
- As a result there was a breach of the accused's s. 8 rights.


