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Summary:
The plaintiff held a provincial permit to conduct logging operations on Aboriginal (Fort 

Nelson First Nation) land. That land included Behn family territory. The plaintiff sued the Behns 
and other members of the Fort Nelson First Nation for damages for allegedly blockading access 
to  the logging lands.  The Behns filed a  statement of defence challenging the validity of the 
plaintiff's  permit on the basis that  the instruments the plaintiff said gave it  logging and road 
usage rights: (1) gave no such rights because the Province failed to consult in a meaningful way 
with the Fort Nelson First Nation; and (2) interfered with Treaty 8 rights and were of no force 
and effect. The plaintiff moved to strike paragraphs of the statement of defence.

The British Columbia Supreme Court, in a decision reported at [2010] B.C.T.C. Uned. 
506, allowed the motion. He concluded that: (1) individual members of the Fort Nelson First 
Nation did not have standing to advance the legal positions set out in those paragraphs because 
the rights asserted therein were collective rights of the Aboriginal community; (2) the challenge 
to the instruments was an impermissible collateral attack on those instruments and should have 
been pursued through administrative law means; and (3) the constitutional arguments of federal 
exclusivity could not succeed in the circumstances pleaded and so could not fatally undercut the 
instruments. The Behns applied for directions as to whether they needed leave to appeal the 
decision.

The British Columbia Court of Appeal, per Frankel, J.A., ruled that leave was not needed 
where the order at first instance was a final order. See 296 B.C.A.C. 103; 503 W.A.C. 103. The 
Behns appealed. At the commencement of the hearing two applications were made to adduce 
fresh  evidence,  one  by  the  plaintiff  and  the  other  by  the  Crown.  The  Behns  opposed  the 
applications, and alternatively sought to introduce fresh evidence of their own.

The British Columbia Court of Appeal, in a decision reported at 309 B.C.A.C. 15; 523 
W.A.C. 15, dismissed the applications to adduce fresh evidence. The court also dismissed the 
appeal. The court agreed with the motions judge on the first two issues. The court declined to 
address the constitutional issue (interjurisdictional immunity) where the vital facts necessary to 



decide the issue were missing. The Behns appealed.

The Supreme Court of Canada dismissed the appeal with costs to the plaintiff.

Courts - Topic 2015
Jurisdiction - General principles - Controlling abuse of its process (incl. abuse of process 
by  relitigation)  -  The  Supreme  Court  of  Canada  discussed  the  doctrine  of  abuse  of 
process - The court  stated that the doctine "...  has its roots in a judge's  inherent and 
residual  discretion  to  prevent  abuse  of  the  court's  process  ...  Arbour  J.  observed  in 
C.U.P.E. [2003 SCC] that the doctrine is not limited to criminal law, but applies in a 
variety  of  legal  contexts  ...  The  doctrine  of  abuse  of  process  is  characterized  by its 
flexibility.  Unlike the concepts of res judicata and issue estoppel,  abuse of process is 
unencumbered  by  specific  requirements.  ...  As  can  be  seen  from  the  case  law,  the 
administration of justice and fairness are at the heart of the doctrine of abuse of process. 
In Canam Enterprises [2002 SCC] and in C.U.P.E., the doctrine was used to preclude 
relitigation of an issue in circumstances in which the requirements for issue estoppel were 
not met. But it is not limited to preventing relitigation. For example, in Blencoe v. British 
Columbia  (Human  Rights  Commission),  2000  SCC  ...,  the  Court  held  that  an 
unreasonable delay that causes serious prejudice could amount to an abuse of process ... 
The doctrine of abuse of process is flexible, and it exists to ensure that the administration 
of justice is not brought into disrepute." - See paragraphs 39 to 41.

Criminal Law - Topic 251
General principles - Abuse of process - General principles (incl. time for raising issue) - 
[See Courts - Topic 2015].

Indians, Inuit and Metis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and 
honour  of  the  Crown)  -  The  plaintiff  held  a  provincial  permit  to  conduct  logging 
operations on Aboriginal (Fort Nelson First Nation (FNFN)) land - That land included 
Behn family territory - The plaintiff (Moulton) sued the Behns and other FNFN members 
for damages for allegedly blockading access to the logging lands - The Behns filed a 
statement of defence challenging the validity of the plaintiff's permit on the basis that the 
instruments the plaintiff said gave it  logging and road usage rights:  (1) gave no such 
rights because the Province failed to consult in a meaningful way with the FNFN; and (2) 
interfered with Treaty 8 rights and were of no force and effect - The plaintiff moved to 
strike paragraphs of the statement of defence - Hinkson, J.,  allowed the motion -  He 
concluded, inter alia, that, individual FNFN members did not have standing to advance 
the legal positions set out in those paragraphs because the rights asserted therein were 
collective rights of the Aboriginal community - The British Columbia Court of Appeal 
agreed - The Behns appealed - The Supreme Court of Canada dismissed the appeal - 
Regarding the duty to consult, the court stated, inter alia, that it "... exists to protect the 
collective rights of Aboriginal peoples. For this reason, it is owed to the Aboriginal group 
that holds the s. 35 rights, which are collective in nature ... But an Aboriginal group can 
authorize an individual or an organization to represent it for the purpose of asserting its s. 
35 rights ... it does not appear from the pleadings that the FNFN authorized George Behn 



or  any other  person to  represent  it  for  the  purpose  of  contesting  the  legality  of  the 
Authorizations. I note, though, that it is alleged in the pleadings of other parties before 
this Court that the FNFN had implicitly authorized the Behns to represent it. As a matter 
of fact, the FNFN was a party in the proceedings in the courts below, because Moulton 
was arguing that it had combined or conspired with others to block access to Moulton's 
logging sites. The FNFN is also an intervener in this Court. But, given the absence of an 
allegation of  an  authorization from the FNFN, in  the circumstances  of  this  case,  the 
Behns cannot assert a breach of the duty to consult on their own, as that duty is owed to 
the Aboriginal  community,  the FNFN. Even if  it  were assumed that such a claim by 
individuals is possible, the allegations in the pleadings provide no basis for one in the 
context of this appeal." - See paragraphs 26 to 32.

Indians, Inuit and Metis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and 
honour of the Crown) - [See second Practice - Topic 2239].

Indians, Inuit and Métis - Topic 503
Rights - General - Individuality v. collectivity - [See first  Indians, Inuit and Métis - 
Topic 3].

Practice - Topic 2239
Pleadings - Striking out pleadings - Grounds - Abuse of process or delay - [See Courts - 
Topic 2015].

Practice - Topic 2239
Pleadings - Striking out pleadings - Grounds - Abuse of process or delay - The plaintiff 
held a provincial permit to conduct logging operations on Aboriginal (Fort Nelson First 
Nation) land - That land included Behn family territory - The plaintiff (Moulton) sued the 
Behns  and other  members  of  the  First  Nation  for  damages  for  allegedly  blockading 
access to the logging lands -  The Behns filed a statement of defence challenging the 
validity  of  Moulton's  permit  on  the  basis  that  the  instruments  Moulton  said  gave  it 
logging and road usage rights: (1) gave no such rights because the Province failed to 
consult in a meaningful way with the Fort Nelson First Nation; and (2) interfered with 
Treaty 8 rights and were of no force and effect - Moulton moved to strike paragraphs of 
the statement of defence - Hinkson, J., allowed the motion on the basis of, inter alia, 
abuse of process; the challenge to the instruments was an impermissible collateral attack 
on those instruments and should have been pursued through administrative law means - 
The British Columbia Court of Appeal agreed - The Supreme Court of Canada dismissed 
a further appeal - The court stated that "... the Behns' acts amount to an abuse of process. 
The Behns clearly objected to the validity of the Authorizations on the grounds that the 
Authorizations infringed their treaty rights and that the Crown had breached its duty to 
consult. On the face of the record, whereas they now claim to have standing to raise these 
issues, the Behns did not seek to resolve the issue of standing, nor did they contest the 
validity of the Authorizations by legal means when they were issued. They did not raise 
their concerns with Moulton after the Authorizations were issued. Instead, without any 
warning, they set up a camp that blocked access to the logging sites assigned to Moulton. 
By doing so, the Behns put Moulton in the position of having either to go to court or to 



forgo  harvesting  timber  pursuant  to  the  Authorizations  it  had  received  after  having 
incurred substantial costs to start its operations. To allow the Behns to raise their defence 
based on treaty rights  and on a breach of the duty to consult  at  this  point would be 
tantamount to condoning self-help remedies and would bring the administration of justice 
into disrepute. It would also amount to a repudiation of the duty of mutual good faith that 
animates the discharge of the Crown's constitutional duty to consult First Nations. The 
doctrine of abuse of process applies, and the appellants cannot raise a breach of their 
treaty rights and of the duty to consult as a defence." - See paragraphs 37 to 42.

Practice - Topic 2239.4
Pleadings - Striking out pleadings - Grounds - Abuse of process - Collateral attack on 
administrative decision - [See second Practice - Topic 2239].
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Appeal dismissed.

Editor: Jana A. Andersen

Criminal Law - Topic 251
General principles - Abuse of process - General principles (incl. time for raising issue) - 
The Supreme Court of Canada discussed the doctrine of abuse of process - The court 
stated that the doctine "... has its roots in a judge's inherent and residual discretion to 
prevent abuse of the court's process ... Arbour J. observed in C.U.P.E. [2003 SCC] that 
the doctrine is not limited to criminal law, but applies in a variety of legal contexts ... The 
doctrine of abuse of process is characterized by its flexibility. Unlike the concepts of res 
judicata  and  issue  estoppel,  abuse  of  process  is  unencumbered  by  specific 
requirements.  ...  As can be seen from the case law,  the administration of justice  and 
fairness are at the heart of the doctrine of abuse of process. In Canam Enterprises [2002 
SCC]  and  in  C.U.P.E.,  the  doctrine  was  used  to  preclude  relitigation  of  an  issue  in 
circumstances in which the requirements for issue estoppel were not met. But it is not 
limited to preventing relitigation. For example, in Blencoe v. British Columbia (Human 
Rights Commission), 2000 SCC ..., the Court held that an unreasonable delay that causes 
serious prejudice could amount to an abuse of process ... The doctrine of abuse of process 
is flexible, and it exists to ensure that the administration of justice is not brought into 
disrepute." - See paragraphs 39 to 41.

Indians, Inuit and Metis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and 
honour  of  the  Crown)  -  The  plaintiff  held  a  provincial  permit  to  conduct  logging 
operations  on  Aboriginal  (Fort  Nelson First  Nation)  land  -  That  land  included  Behn 
family territory - The plaintiff (Moulton) sued the Behns and other members of the First 
Nation for damages for allegedly blockading access to the logging lands - The Behns 
filed a statement of defence challenging the validity of Moulton's permit on the basis that 
the instruments Moulton said gave it logging and road usage rights: (1) gave no such 
rights because the Province failed to consult in a meaningful way with the Fort Nelson 
First Nation; and (2) interfered with Treaty 8 rights and were of no force and effect - 
Moulton moved to strike paragraphs of the statement of defence - Hinkson, J., allowed 
the motion on the basis of, inter alia, abuse of process; the challenge to the instruments 



was  an  impermissible  collateral  attack  on  those  instruments  and  should  have  been 
pursued  through  administrative  law  means  -  The  British  Columbia  Court  of  Appeal 
agreed - The Supreme Court of Canada dismissed a further appeal - The court stated that 
"...  the Behns'  acts amount to an abuse of process. The Behns clearly objected to the 
validity of the Authorizations on the grounds that the Authorizations infringed their treaty 
rights and that the Crown had breached its duty to consult. On the face of the record, 
whereas they now claim to have standing to raise these issues, the Behns did not seek to 
resolve the issue of standing, nor did they contest the validity of the Authorizations by 
legal means when they were issued. They did not raise their concerns with Moulton after 
the Authorizations were issued. Instead, without any warning, they set up a camp that 
blocked access to the logging sites assigned to Moulton.  By doing so,  the Behns put 
Moulton in the position of having either to go to court or to forgo harvesting timber 
pursuant to the Authorizations it had received after having incurred substantial costs to 
start its operations. To allow the Behns to raise their defence based on treaty rights and on 
a breach of the duty to consult at this point would be tantamount to condoning self-help 
remedies  and  would  bring  the  administration  of  justice  into  disrepute.  It  would  also 
amount to a repudiation of the duty of mutual good faith that animates the discharge of 
the Crown's constitutional duty to consult First Nations. The doctrine of abuse of process 
applies, and the appellants cannot raise a breach of their treaty rights and of the duty to 
consult as a defence." - See paragraphs 37 to 42.

Indians, Inuit and Métis - Topic 503
Rights - General - Individuality v. collectivity - The plaintiff held a provincial permit to 
conduct logging operations on Aboriginal (Fort Nelson First Nation (FNFN)) land - That 
land included Behn family territory - The plaintiff (Moulton) sued the Behns and other 
FNFN members for damages for allegedly blockading access to the logging lands - The 
Behns filed a statement of defence challenging the validity of the plaintiff's permit on the 
basis that the instruments the plaintiff said gave it logging and road usage rights: (1) gave 
no  such  rights  because  the  Province  failed  to  consult  in  a  meaningful  way with  the 
FNFN; and (2) interfered with Treaty 8 rights  and were of no force and effect  - The 
plaintiff moved to strike paragraphs of the statement of defence - Hinkson, J., allowed the 
motion - He concluded, inter alia, that, individual FNFN members did not have standing 
to advance the legal positions set  out in those paragraphs because the rights asserted 
therein were collective rights of the Aboriginal community - The British Columbia Court 
of Appeal agreed - The Behns appealed - The Supreme Court of Canada dismissed the 
appeal - Regarding the duty to consult, the court stated, inter alia, that it "... exists to 
protect  the collective rights  of  Aboriginal  peoples.  For  this  reason,  it  is  owed to  the 
Aboriginal group that holds the s. 35 rights, which are collective in nature ...  But an 
Aboriginal group can authorize an individual or an organization to represent it for the 
purpose of asserting its  s.  35 rights ...  it  does not appear from the pleadings that the 
FNFN authorized George Behn or any other person to represent it  for the purpose of 
contesting  the  legality  of  the  Authorizations.  I  note,  though,  that  it  is  alleged  in  the 
pleadings of other parties before this Court that the FNFN had implicitly authorized the 
Behns to represent it. As a matter of fact, the FNFN was a party in the proceedings in the 
courts below, because Moulton was arguing that it had combined or conspired with others 
to block access to Moulton's logging sites. The FNFN is also an intervener in this Court. 



But,  given  the  absence  of  an  allegation  of  an  authorization  from the  FNFN,  in  the 
circumstances of this case, the Behns cannot assert a breach of the duty to consult on 
their own, as that duty is owed to the Aboriginal community, the FNFN. Even if it were 
assumed that such a claim by individuals is  possible,  the allegations in the pleadings 
provide no basis for one in the context of this appeal." - See paragraphs 26 to 32.

Practice - Topic 2239
Pleadings - Striking out pleadings - Grounds - Abuse of process or delay - The Supreme 
Court of Canada discussed the doctrine of abuse of process - The court stated that the 
doctine "... has its roots in a judge's inherent and residual discretion to prevent abuse of 
the court's process ... Arbour J. observed in C.U.P.E. [2003 SCC] that the doctrine is not 
limited to criminal law, but applies in a variety of legal contexts ... The doctrine of abuse 
of process is characterized by its flexibility. Unlike the concepts of res judicata and issue 
estoppel, abuse of process is unencumbered by specific requirements. ... As can be seen 
from the  case  law,  the  administration  of  justice  and  fairness  are  at  the  heart  of  the 
doctrine of abuse of process.  In Canam Enterprises [2002 SCC] and in C.U.P.E.,  the 
doctrine  was  used  to  preclude  relitigation  of  an  issue  in  circumstances  in  which  the 
requirements  for  issue  estoppel  were  not  met.  But  it  is  not  limited  to  preventing 
relitigation. For example, in Blencoe v. British Columbia (Human Rights Commission), 
2000 SCC ...,  the Court held that an unreasonable delay that causes serious prejudice 
could amount to an abuse of process ... The doctrine of abuse of process is flexible, and it 
exists to ensure that the administration of justice is not brought into disrepute." - See 
paragraphs 39 to 41.

Practice - Topic 2239.4
Pleadings - Striking out pleadings - Grounds - Abuse of process - Collateral attack on 
administrative  decision  -  The  plaintiff  held  a  provincial  permit  to  conduct  logging 
operations  on  Aboriginal  (Fort  Nelson First  Nation)  land  -  That  land  included  Behn 
family territory - The plaintiff (Moulton) sued the Behns and other members of the First 
Nation for damages for allegedly blockading access to the logging lands - The Behns 
filed a statement of defence challenging the validity of Moulton's permit on the basis that 
the instruments Moulton said gave it logging and road usage rights: (1) gave no such 
rights because the Province failed to consult in a meaningful way with the Fort Nelson 
First Nation; and (2) interfered with Treaty 8 rights and were of no force and effect - 
Moulton moved to strike paragraphs of the statement of defence - Hinkson, J., allowed 
the motion on the basis of, inter alia, abuse of process; the challenge to the instruments 
was  an  impermissible  collateral  attack  on  those  instruments  and  should  have  been 
pursued  through  administrative  law  means  -  The  British  Columbia  Court  of  Appeal 
agreed - The Supreme Court of Canada dismissed a further appeal - The court stated that 
"...  the Behns'  acts amount to an abuse of process. The Behns clearly objected to the 
validity of the Authorizations on the grounds that the Authorizations infringed their treaty 
rights and that the Crown had breached its duty to consult. On the face of the record, 
whereas they now claim to have standing to raise these issues, the Behns did not seek to 
resolve the issue of standing, nor did they contest the validity of the Authorizations by 
legal means when they were issued. They did not raise their concerns with Moulton after 
the Authorizations were issued. Instead, without any warning, they set up a camp that 



blocked access to the logging sites assigned to Moulton.  By doing so,  the Behns put 
Moulton in the position of having either to go to court or to forgo harvesting timber 
pursuant to the Authorizations it had received after having incurred substantial costs to 
start its operations. To allow the Behns to raise their defence based on treaty rights and on 
a breach of the duty to consult at this point would be tantamount to condoning self-help 
remedies  and  would  bring  the  administration  of  justice  into  disrepute.  It  would  also 
amount to a repudiation of the duty of mutual good faith that animates the discharge of 
the Crown's constitutional duty to consult First Nations. The doctrine of abuse of process 
applies, and the appellants cannot raise a breach of their treaty rights and of the duty to 
consult as a defence." - See paragraphs 37 to 42.


