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Summary:
The Neskonlith  Indian band brought  a  petition against  the  City  of  Salmon Arm and

Salmon Arm Shopping Centre Inc. seeking to quash a development permit. Neskonlith claimed
that the City had a constitutional duty to consult with it with respect to decisions that could have
an impact on aboriginal rights or title it claimed within municipal boundaries.

The British Columbia Supreme Court, in a decision reported at [2012] B.C.T.C. Uned.
499, dismissed the petition. Neskonlith appealed. The Union of British Columbia Municipalities
(UBCM) and the Gitzaala Nation applied for intervenor status.

The British Columbia Court of Appeal, per Low, J.A., in a decision reported at [2012]
B.C.A.C.  TBEd.  OC.006,  allowed UBCM’s application  and dismissed  the  Gitzaala  Nation’s
application.

The British Columbia Court of Appeal dismissed the appeal.

Indians, Inuit and Métis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and
honour of the Crown) - The Neskonlith Indian band brought a petition against the City of
Salmon Arm and Salmon Arm Shopping Centre Inc. seeking to quash a development
permit - Neskonlith claimed that the City had a constitutional duty to consult with it with
respect to decisions that could have an impact on aboriginal rights or title it  claimed
within municipal boundaries - An application judge dismissed the petition - Neskonlith
appealed - The British Columbia Court of Appeal dismissed the appeal - As creatures of
statute,  municipalities  did  not  in  general  have  the  authority  to  consult  with  and  if
indicated,  accommodate  First  Nations  as  a  specific  group  in  making  the  day-to-day
operational  decisions  that  were  the  diet  of  local  governments  -  Further,  municipal
governments lacked the practical resources to consult and accommodate - Finally, the
'push-down' of the Crown's duty to consult, from the Crown to local governments, such
that  consultation  and  accommodation  would  be  thrashed  out  in  the  context  of  the
mundane  decisions  regarding  licenses,  permits,  zoning  restrictions  and  local  bylaws,
would be completely impractical - See paragraphs 61 to 73.

Indians, Inuit and Métis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and



honour of the Crown) - The Neskonlith Indian band brought a petition against the City of
Salmon Arm and Salmon Arm Shopping Centre Inc. seeking to quash a development
permit - Neskonlith claimed that the City had a constitutional duty to consult with it with
respect to decisions that could have an impact on aboriginal rights or title it  claimed
within municipal boundaries - An application judge dismissed the petition - Neskonlith
appealed - The British Columbia Court of Appeal dismissed the appeal, finding that the
City did not have a duty to consult - In the event the court was wrong in that conclusion,
the court went on to consider whether the issuance of the development permit represented
conduct that engaged the duty to consult within the meaning of Haida Nation v. British
Columbia (Minister of Forests) et al. (2004 SCC) - Even if one assumed that a municipal
law regulating flood risk for the protection of private property was the kind of law that
could engage the duty to consult, the potential adverse effect on the Neskonlith was at
this stage only speculative - The subject of any consultation at this point would be purely
hypothetical - See paragraphs 74 to 83.

Indians, Inuit and Métis - Topic 3
General - Duty owed to Indians by Crown (incl. fiduciary duties, consultation duties and
honour of the Crown) - The Neskonlith Indian band brought a petition against the City of
Salmon Arm and Salmon Arm Shopping Centre Inc. seeking to quash a development
permit - Neskonlith claimed that the City had a constitutional duty to consult with it with
respect to decisions that could have an impact on aboriginal rights or title it  claimed
within municipal boundaries - An application judge dismissed the petition - Neskonlith
appealed - The British Columbia Court of Appeal dismissed the appeal, finding that the
City did not have a duty to consult - In the event the court was wrong in that conclusion,
the  court  went  on to  consider  whether,  if  the City was subject  to  a  duty to  consult,
whether that duty had been discharged -  The court  found that  it  had -  The City had
notified the Neskonlith of the application for the permit, provided all relevant information
to them, heard their objections at public meetings, received materials from them, and
considered  expert  reports  from  all  the  parties  -  The  process  was  reasonable  -  The
Neskonlith  were  fully  and  promptly  informed  of  all  applications  and  amendments
relevant  to  the  permit  and  to  the  development  generally  -  They  were  given  several
opportunities to express their concerns - Their objections (and those of others) were taken
seriously and did lead to material modifications of the planned development - The City's
decision itself lay within the range of reasonable outcomes - See paragraphs 84 to 90.
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This  appeal  was  heard  at  Vancouver,  British  Columbia,  on  August  14  and  15,  by
Newbury, Hall and D. Smith, JJ.A., of the British Columbia Court of Appeal. The following



reasons for judgment of the Court of Appeal were delivered by Newbury, J.A., on September 24,
2012.

Appeal dismissed.
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