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Summary:
N.Y. along with three other young persons and fourteen adults, were charged following a

police investigation that uncovered a plot to commit public acts of terrorism. N.Y. was convicted
of knowingly participating in or contributing to the activities of a terrorist group (Criminal Code,
s.  83.18)  and  sentenced  to  30  months'  imprisonment.  The  trial  judge  found  that  N.Y.  had
participated  in  and  aided  the  terrorist  group  by  attending  a  terrorist  training  camp  in  rural
Ontario,  shoplifting camping supplies  and walkie-talkies  for  the group,  and removing a law
enforcement surveillance camera found in the apartment complex of one of the leaders of the
terrorist group (See [2008] O.T.C. Uned. L16). N.Y. appealed his conviction, arguing that the
trial judge erred by: (1) misapprehending the evidence and making findings based on speculation
and inferences not founded on the evidence; (2) admitting into evidence the accused's post-arrest
statement despite having found that the police had breached his rights under ss. 10(a) and 10(b)
of the Charter; (3) relying on hearsay evidence of comments made by Ahmad (one of the lead
conspirators), and the interpretation of those comments, led through the witness, Shaikh (a CSIS
confidential informant); and (4) failing to enter a stay of proceedings at the end of trial on abuse
of process grounds, in particular, in failing to find that Shaikh was a state agent rather than a
confidential  informant,  and  in  failing  to  give  sufficient  weight  to  what  were  alleged  to  be
overbearing and illegal acts on Shaikh's part.

The Ontario Court of Appeal dismissed the appeal, declining to give effect to any of
N.Y.'s submissions. 

Editor's Note: Certain names in the following case have been initialized or the case otherwise
edited to prevent the disclosure of identities where required by law, publication ban, Maritime
Law Book's editorial policy or otherwise.

Civil Rights - Topic 3157.4
Trials - Due process, fundamental justice and fair hearings - Criminal and quasi-criminal
proceedings - Abuse of process - The accused was convicted of knowingly participating
in or contributing to terrorist group activities (Criminal Code, s. 83.18) - The accused
thereafter sought to stay proceedings under s. 24(2) of the Charter because of an abuse of
process - The accused claimed that a CSIS informant (Shaikh), who testified at trial, was
actually  a  state  agent  whose  under  cover  participation  in  the  terrorist  training  camp
attended by the accused constituted entrapment and was an affront to the community's
sense of fair play and decency - The trial judge refused the stay, holding that Shaikh was
not a state actor, and in any event, a stay was not justified on either of the accused's other
two arguments -  The accused appealed -  The Ontario Court  of Appeal  dismissed the



appeal - See paragraphs 109 to 156.

Civil Rights - Topic 8368
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Exclusion of
evidence - The accused was convicted of knowingly participating in or contributing to
terrorist group activities (Criminal Code, s. 83.18) - He appealed, arguing that the trial
judge  erred  in  failing  to  exclude  a  post-arrest  statement  (Charter,  s.  24(2)),
notwithstanding a breach of his right to be informed of the reasons for his detention (s.
10(a)) - The Ontario Court of Appeal noted that the trial judge did not have the benefit of
the reformulated s. 24(2) test (R. v. Grant (SCC 2009)) - Rather he applied the traditional
test (R. v. Collins (SCC 1987)) - However, the same result followed when the newly-
formulated Grant criteria were applied to the facts before the trial judge - Admission of
the statement would not bring the administration of justice into disrepute - The appeal
was dismissed - See paragraphs 33 to 61. 

Civil Rights - Topic 8374
Canadian  Charter  of  Rights  and  Freedoms  -  Denial  of  rights  -  Remedies  -  Stay  of
proceedings - [See Civil Rights - Topic 3157.4].

Criminal Law - Topic 253
Abuse of process - What constitutes - [See Civil Rights - Topic 3157.4].

Criminal Law - Topic 2682
Attempts, conspiracies, accessories and parties - Conspiracies - Conspirator's exception
to hearsay rule - The Ontario Court of Appeal reviewed the conspirator's exception to the
hearsay rule (i.e., that the out-of-court declarations of co-conspirators were presumptively
admissible)  -  The  court  discussed  whether  the  co-conspirator's  exception  was  ever
applicable where the declarant was available to testify - See paragraphs 62 to 79.

Criminal Law - Topic 2682
Attempts, conspiracies, accessories and parties - Conspiracies - Conspirator's exception
to hearsay rule - N.Y. and several individuals, including one of the lead conspirators,
Ahmad, were charged after  police uncovered a terrorist  plot  -  N.Y. was convicted of
knowingly participating in or contributing to terrorist group activities (Criminal Code, s.
83.18) - He appealed, arguing that the trial judge erred in relying on hearsay evidence of
a Crown witness respecting comments made by Ahmad, especially where Ahmad was
available to testify - The Ontario Court of Appeal held that that the trial judge was correct
when he determined that the theoretical availability of Ahmad to testify at the instance of
the Crown or the defence was not an insurmountable impediment to the application of the
co-conspirators' exception in the circumstances of this case - See paragraphs 62 to 79.

Criminal Law - Topic 2682
Attempts, conspiracies, accessories and parties - Conspiracies - Conspirator's exception
to hearsay rule - N.Y. and several individuals, including one of the lead conspirators,
Ahmad, were charged after  police uncovered a terrorist  plot  -  N.Y. was convicted of
knowingly participating in or contributing to terrorist group activities (Criminal Code, s.



83.18) - He appealed, arguing that the trial judge erred in relying on hearsay evidence of
a Crown witness respecting comments made by Ahmad, especially where Ahmad was
available to testify - The Ontario Court of Appeal held that the trial judge was correct to
consider,  and  apply,  the  co-conspirators'  exception  to  the  hearsay  rule  in  the
circumstances of this  case,  and to conclude,  based on a thorough examination of the
record, that this was not one of those "rare cases" where the evidence should be excluded,
nonetheless, because the required indicia of necessity and reliability were lacking in the
particular  circumstances  -  There  was  no  basis  for  interfering  in  his  findings  and
conclusions in this regard - See paragraphs 62 to 108.

Criminal Law - Topic 2682
Attempts, conspiracies, accessories and parties - Conspiracies - Conspirator's exception
to hearsay rule - N.Y. and several individuals, including one of the lead conspirators,
Ahmad, were charged after  police uncovered a terrorist  plot  -  N.Y. was convicted of
knowingly participating in or contributing to terrorist group activities (Criminal Code, s.
83.18) - He appealed, arguing that the trial judge erred in admitting evidence under the
co-conspirator's exception to the hearsay rule when he imported that rule into the terrorist
context without proof that a conspiracy or common criminal design existed - The Ontario
Court of Appeal rejected N.Y.'s argument - The notion of joint criminal enterprise was
inherent in the definition of "terrorist group" in s. 83.01 of the Criminal Code - The trial
judge found that the evidence that there existed a terrorist group headed by Ahmad and
another person was overwhelming - See paragraphs 80 and 81.

Criminal Law - Topic 2682
Attempts, conspiracies, accessories and parties - Conspiracies - Conspirator's exception
to hearsay rule -  N.Y. was convicted of knowingly participating in or contributing to
terrorist group activities (Criminal Code, s. 83.18) - He appealed, arguing the trial judge
erred  in  admitting  evidence  under  the  co-conspirator's  exception  to  the  hearsay  rule
because he was unaware of the details of the grand scheme and there was insufficient
evidence to establish that he agreed to join and participate in such a conspiracy - The
Ontario  Court  of  Appeal  rejected  this  ground  of  appeal  -  The  court  stated  that  a
conspiracy was complete upon proof of an agreement to carry out an unlawful act - It was
not  necessary for  the accused to  be aware of  all  of  the details  of  the scheme,  or  of
everyone who was involved or their respective roles - It was sufficient that he be aware of
the general nature of the common design and agreed to adhere to it - See paragraphs 82 to
89.

Criminal Law - Topic 4866 
Appeals - Indictable offences - Grounds of appeal - Misapprehension of evidence - The
accused was convicted of knowingly participating in or contributing to terrorist group
activities (Criminal Code, s. 83.18) - He appealed, arguing that the trial judge rejected
viable alternative explanations of innocence because he misapprehended the evidence and
made inconsistent  findings or  unwarranted inferences -  The Ontario Court  of  Appeal
stated that there was a fine line between an argument based upon misapprehension of the
evidence,  inconsistent  findings  and unwarranted inferences,  on the  one hand,  and an
argument which was, in substance, an attempt to persuade an appellate court to re-try the



case and substitute its own take on the evidence - The accused's argument fell into the
latter  category -  Here,  there  was ample evidence to  support  the  judge's  findings and
inferences he drew from those findings - He did not make any significant findings that
were inconsistent with the evidence - The appeal was dismissed - See paragraphs 28 to
32.

Criminal Law - Topic 5320.2
Evidence and witnesses - Inferences - From circumstantial evidence - The accused was
convicted  of  knowingly  participating  in  or  contributing  to  terrorist  group  activities
(Criminal Code, s. 83.18) - He appealed, arguing that the trial judge erred in holding that
the only reasonable inference to be drawn from the circumstantial evidence was that the
accused intended by his acts to enhance the ability of the group to carry out its terrorist
activities - He claimed that the trial judge failed to comply with the principle that where
the Crown relied upon circumstantial evidence to prove intent, the inferences drawn had
to be the only reasonable inferences capable of being drawn from the facts (R. v. Rhee
(SCC 2001)) - The Ontario Court of Appeal was not persuaded that the trial judge ran
afoul of the Rhee principle and dismissed the appeal - See paragraphs 28 and 31.

Evidence - Topic 217
Inferences  and  weight  of  evidence  -  Inferences  -  Inference  of  fact  -  General  -  [See
Criminal Law - Topic 4866 and Criminal Law - Topic 5320.2].

Evidence - Topic 300
Circumstantial evidence - General - [See Criminal Law - Topic 5320.2].
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This appeal was heard on March 28, 2012, before Goudge, Feldman and Blair, JJ.A., of
the Ontario Court of Appeal. The following decision was delivered for the court by Blair, J.A.,
on November 5, 2012.

Appeal dismissed.

Editor: Elizabeth M.A. Turgeon

Civil Rights - Topic 8374
Canadian  Charter  of  Rights  and  Freedoms  -  Denial  of  rights  -  Remedies  -  Stay  of
proceedings - The accused was convicted of knowingly participating in or contributing to
terrorist group activities (Criminal Code, s. 83.18) - The accused thereafter sought to stay
proceedings under s. 24(2) of the Charter because of an abuse of process - The accused
claimed that a CSIS informant (Shaikh), who testified at trial, was actually a state agent
whose under cover participation in the terrorist training camp attended by the accused
constituted entrapment and was an affront  to the community's  sense of  fair  play and
decency - The trial judge refused the stay, holding that Shaikh was not a state actor, and
in any event, a stay was not justified on either of the accused's other two arguments - The
accused appealed - The Ontario Court of Appeal dismissed the appeal - See paragraphs
109 to 156.

Criminal Law - Topic 253
Abuse  of  process  -  What  constitutes  -  The  accused  was  convicted  of  knowingly
participating in or contributing to terrorist group activities (Criminal Code, s. 83.18) -
The accused thereafter sought to stay proceedings under s. 24(2) of the Charter because
of  an  abuse of  process  -  The accused claimed that  a  CSIS informant  (Shaikh),  who
testified at trial, was actually a state agent whose under cover participation in the terrorist
training camp attended by the accused constituted entrapment and was an affront to the
community's sense of fair play and decency - The trial judge refused the stay, holding that
Shaikh was not a state actor, and in any event, a stay was not justified on either of the
accused's other two arguments - The accused appealed - The Ontario Court of Appeal
dismissed the appeal - See paragraphs 109 to 156.

Evidence - Topic 217
Inferences and weight of evidence - Inferences - Inference of fact - General - The accused
was convicted of knowingly participating in or contributing to terrorist group activities
(Criminal  Code,  s.  83.18)  -  He appealed,  arguing that  the  trial  judge rejected viable
alternative explanations of innocence because he misapprehended the evidence and made
inconsistent findings or unwarranted inferences - The Ontario Court of Appeal stated that



there was a fine line between an argument based upon misapprehension of the evidence,
inconsistent  findings  and unwarranted  inferences,  on  the  one  hand,  and  an  argument
which was, in substance, an attempt to persuade an appellate court to re-try the case and
substitute  its  own take on the  evidence -  The accused's  argument  fell  into  the  latter
category - Here, there was ample evidence to support the judge's findings and inferences
he  drew  from  those  findings  -  He  did  not  make  any  significant  findings  that  were
inconsistent with the evidence - The appeal was dismissed - See paragraphs 28 to 32.

Evidence - Topic 217
Inferences and weight of evidence - Inferences - Inference of fact - General - N.Y. was
convicted  of  knowingly  participating  in  or  contributing  to  terrorist  group  activities
(Criminal Code, s. 83.18) - He appealed, arguing that the trial judge erred in holding that
the only reasonable inference to be drawn from the circumstantial evidence was that the
accused intended by his acts to enhance the ability of the group to carry out its terrorist
activities - He claimed that the trial judge failed to comply with the principle that where
the Crown relied upon circumstantial evidence to prove intent, the inferences drawn had
to be the only reasonable inferences capable of being drawn from the facts (R. v. Rhee
(SCC 2001)) - The Ontario Court of Appeal was not persuaded that the trial judge ran
afoul of the Rhee principle and dismissed the appeal - See paragraphs 28 and 31.

Evidence - Topic 300
Circumstantial  evidence  -  General  -  The  accused  was  convicted  of  knowingly
participating in or contributing to terrorist group activities (Criminal Code, s. 83.18) - He
appealed, arguing that the trial judge erred in holding that the only reasonable inference
to be drawn from the circumstantial evidence was that the accused intended by his acts to
enhance the ability of the group to carry out its terrorist activities - He claimed that the
trial  judge  failed  to  comply  with  the  principle  that  where  the  Crown  relied  upon
circumstantial  evidence  to  prove  intent,  the  inferences  drawn  had  to  be  the  only
reasonable inferences capable of being drawn from the facts (R. v. Rhee (SCC 2001)) -
The Ontario Court of Appeal was not persuaded that the trial judge ran afoul of the Rhee
principle and dismissed the appeal - See paragraphs 28 and 31.


