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Summary:
Opsis, Gestion D'infrastructure Inc. (Opsis) filed a complaint under s. 30.11(1) of the

Canadian International Trade Tribunal Act, alleging that the Department of Public Works and
Government Services (Canada) did not properly evaluate its proposal submitted in response to a
request  for  proposal  subject  to the Agreement  on Internal  Trade (AIT).  Canada invoked the
national  security  exception  in  Article  1804  of  the  AIT.  The  Canadian  International  Trade
Tribunal declined jurisdiction to conduct an inquiry, finding that the complaint did not concern a
designated contract, as prescribed by s. 30.11(1). Opsis applied for judicial review.

The Federal Court of Appeal dismissed the application.

Administrative Law - Topic 2276
Natural  justice -  The duty of  fairness  -  Exceptions -  National  security -  [See second
Trade Regulation - Topic 1301].

Crown - Topic 1013
Contracts with Crown - General principles - Complaints (incl. procedure and remedies) -
[See both Trade Regulation - Topic 1301].

Crown - Topic 1023
Contracts with Crown - Free trade agreements - Agreement on Internal Trade (AIT) -
[See both Trade Regulation - Topic 1301].

Trade Regulation - Topic 1301
Commissions  -  Canadian  International  Trade  Tribunal  -  Jurisdiction  -  The  Canadian
International  Trade  Tribunal  declined  jurisdiction  to  conduct  an  inquiry  into  the
complaint  filed  by  the  applicant  concerning  a  procurement  for  the  maintenance  and
operation of the mechanical and electrical systems at the Canadian Meteorological Centre
(CMC) in Dorval, Quebec - The complaint was filed under s. 30.11(1) of the Canadian
International  Trade  Tribunal  Act  -  The respondent  had  invoked the  national  security
exception  provided  for  in  Article  1804  of  the  Agreement  on  Internal  Trade  -  After
analyzing the evidence in the record and the submissions filed, the Tribunal concluded
that the national security exception invoked could reasonably be interpreted to refer to the
services that were the subject of the complaint and that it  was sufficiently broad and
general  to  reasonably  include  the  CMC  in  Dorval  -  The  Federal  Court  of  Appeal



dismissed the judicial review application - Whether the Tribunal's interpretation raised a
pure question of law, reviewable on correctness or a question of mixed fact and law
reviewable on reasonableness was of no importance in the present case, since it met both
standards - See paragraphs 10 to 15.

Trade Regulation - Topic 1301
Commissions - Canadian International Trade Tribunal - Jurisdiction - The procurement
the applicant complained about was exempt from the provisions of the Agreement on
Internal Trade for national security reasons (Article 1804) - The Canadian International
Trade  Tribunal  found  that  the  complaint  did  not  concern  a  designated  contract,  and
dismissed the complaint for lack of jurisdiction - The Federal Court of Appeal noted that,
"in its effect, the invocation of the national security exception carries the potential for
serious abuse. When invoked, the exception results in protecting the procurement from
any  challenges  before  the  Tribunal  specialized  in  this  matter.  It  may  be  concealing
oblique or improper motives that distract from the real purpose of the invocation and
justify a judicial review. I hasten to add that there is no evidence of this in the matter
before us" - See paragraph 16.

Trade Regulation - Topic 1306
Commissions - Canadian International Trade Tribunal -  Judicial review - Standard of
review - [See first Trade Regulation - Topic 1301].

Statutes Noticed:
Agreement on Internal Trade, (1995) 129 Can. Gaz. I, 1323, art. 1804 [para. 7].
Canadian International Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47, sect. 30.11(1)

[para. 1].
Canadian International  Trade Tribunal  Act  Regulations (Can.),  Canadian International

Trade Tribunal Procurement Inquiry Regulations, SOR/93-602, sect. 10(a) [para.
9].

Canadian International Trade Tribunal Procurement Inquiry Regulations - see Canadian
International Trade Tribunal Act Regulations (Can.).

Counsel:
Patrice Gladu and Bernard Mahoney, for the applicant;
Alexandre Kaufman, for the respondent.

Solicitors of Record:
Dunton Rainville s.e.n.c.r.l., Montreal, Quebec, for the applicant;
Myles  J.  Kirvan,  Deputy  Attorney  General  of  Canada,  Ottawa,  Ontario,  for  the

respondent.

This application was heard in Montréal, Quebec, on January 19, 2012, before Létourneau,
Pelletier and Gauthier, JJ.A., of the Federal Court of Appeal. In reasons written by Létourneau,
J.A., the Court of Appeal delivered the following judgment, dated February 8, 2012, at Ottawa,
Ontario.



Application dismissed.

Editor: E. Joanne Oley

Administrative Law - Topic 2276
Natural justice - The duty of fairness - Exceptions - National security - The procurement
the applicant complained about was exempt from the provisions of the Agreement on
Internal Trade for national security reasons (Article 1804) - The Canadian International
Trade  Tribunal  found  that  the  complaint  did  not  concern  a  designated  contract,  and
dismissed the complaint for lack of jurisdiction - The Federal Court of Appeal noted that,
"in its effect, the invocation of the national security exception carries the potential for
serious abuse. When invoked, the exception results in protecting the procurement from
any  challenges  before  the  Tribunal  specialized  in  this  matter.  It  may  be  concealing
oblique or improper motives that distract from the real purpose of the invocation and
justify a judicial review. I hasten to add that there is no evidence of this in the matter
before us" - See paragraph 16.

Crown - Topic 1013
Contracts with Crown - General principles - Complaints (incl. procedure and remedies) -
The Canadian International Trade Tribunal declined jurisdiction to conduct an inquiry
into the complaint filed by the applicant concerning a procurement for the maintenance
and operation of the mechanical and electrical systems at the Canadian Meteorological
Centre (CMC) in Dorval,  Quebec - The complaint was filed under s.  30.11(1) of the
Canadian International Trade Tribunal Act - The respondent had invoked the national
security exception provided for in Article 1804 of the Agreement on Internal Trade -
After  analyzing  the  evidence  in  the  record  and  the  submissions  filed,  the  Tribunal
concluded that the national security exception invoked could reasonably be interpreted to
refer to the services that were the subject of the complaint and that it was sufficiently
broad and general  to reasonably include the CMC in Dorval  -  The Federal  Court  of
Appeal dismissed the judicial review application - Whether the Tribunal's interpretation
raised a pure question of law, reviewable on correctness or a question of mixed fact and
law reviewable on reasonableness was of no importance in the present case, since it met
both standards - See paragraphs 10 to 15.

Crown - Topic 1013
Contracts with Crown - General principles - Complaints (incl. procedure and remedies) -
The procurement the applicant complained about was exempt from the provisions of the
Agreement on Internal Trade for national security reasons (Article 1804) - The Canadian
International  Trade  Tribunal  found  that  the  complaint  did  not  concern  a  designated
contract,  and dismissed the complaint  for lack of jurisdiction -  The Federal  Court  of
Appeal noted that, "in its effect, the invocation of the national security exception carries
the potential for serious abuse. When invoked, the exception results in protecting the
procurement from any challenges before the Tribunal specialized in this matter. It may be
concealing  oblique  or  improper  motives  that  distract  from  the  real  purpose  of  the
invocation and justify a judicial review. I hasten to add that there is no evidence of this in
the matter before us" - See paragraph 16.



Crown - Topic 1023
Contracts with Crown - Free trade agreements - Agreement on Internal Trade (AIT) - The
Canadian International Trade Tribunal declined jurisdiction to conduct an inquiry into the
complaint  filed  by  the  applicant  concerning  a  procurement  for  the  maintenance  and
operation of the mechanical and electrical systems at the Canadian Meteorological Centre
(CMC) in Dorval, Quebec - The complaint was filed under s. 30.11(1) of the Canadian
International  Trade  Tribunal  Act  -  The respondent  had  invoked the  national  security
exception  provided  for  in  Article  1804  of  the  Agreement  on  Internal  Trade  -  After
analyzing the evidence in the record and the submissions filed, the Tribunal concluded
that the national security exception invoked could reasonably be interpreted to refer to the
services that were the subject of the complaint and that it  was sufficiently broad and
general  to  reasonably  include  the  CMC  in  Dorval  -  The  Federal  Court  of  Appeal
dismissed the judicial review application - Whether the Tribunal's interpretation raised a
pure question of law, reviewable on correctness or a question of mixed fact and law
reviewable on reasonableness was of no importance in the present case, since it met both
standards - See paragraphs 10 to 15.

Crown - Topic 1023
Contracts with Crown - Free trade agreements - Agreement on Internal Trade (AIT) - The
procurement  the  applicant  complained  about  was  exempt  from the  provisions  of  the
Agreement on Internal Trade for national security reasons (Article 1804) - The Canadian
International  Trade  Tribunal  found  that  the  complaint  did  not  concern  a  designated
contract,  and dismissed the complaint  for lack of jurisdiction -  The Federal  Court  of
Appeal noted that, "in its effect, the invocation of the national security exception carries
the potential for serious abuse. When invoked, the exception results in protecting the
procurement from any challenges before the Tribunal specialized in this matter. It may be
concealing  oblique  or  improper  motives  that  distract  from  the  real  purpose  of  the
invocation and justify a judicial review. I hasten to add that there is no evidence of this in
the matter before us" - See paragraph 16.

Trade Regulation - Topic 1306
Commissions - Canadian International Trade Tribunal -  Judicial review - Standard of
review - The Canadian International Trade Tribunal declined jurisdiction to conduct an
inquiry  into  the  complaint  filed  by  the  applicant  concerning  a  procurement  for  the
maintenance  and operation  of  the  mechanical  and  electrical  systems  at  the  Canadian
Meteorological  Centre (CMC) in Dorval,  Quebec -  The complaint  was filed under s.
30.11(1) of the Canadian International Trade Tribunal Act - The respondent had invoked
the national security exception provided for in Article 1804 of the Agreement on Internal
Trade - After analyzing the evidence in the record and the submissions filed, the Tribunal
concluded that the national security exception invoked could reasonably be interpreted to
refer to the services that were the subject of the complaint and that it was sufficiently
broad and general  to reasonably include the CMC in Dorval  -  The Federal  Court  of
Appeal dismissed the judicial review application - Whether the Tribunal's interpretation
raised a pure question of law, reviewable on correctness or a question of mixed fact and
law reviewable on reasonableness was of no importance in the present case, since it met



both standards - See paragraphs 10 to 15.


