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Summary:
The  accused  wished  to  access  marijuana  for  medicinal  purposes  but  did  not  have  an

authorization to possess marijuana issued under the Marihuana Medical Access Regulations.
He was notified that a package of marihuana addressed to him had been seized by Canada
Post and turned over to police. The accused applied for the return of the seized marijuana
(Controlled Drugs and Substances Act, s. 24).

The Ontario Court of Justice,  per Clements,  J.,  dismissed the application. The accused
appealed.

The Ontario Superior Court, per Tulloch, J., in a decision reported [2009] O.T.C. Uned.
N34, dismissed the appeal. The accused appealed again.

The Ontario Court of Appeal dismissed the appeal. The accused failed to demonstrate that
he was lawfully entitled to possess marijuana.

Narcotic Control - Topic 574
Offences  -  Possession  -  General  -  The  accused,  who  wished  to  access  marijuana  for
medicinal  purposes,  applied  to  have  seized  marijuana  returned  (Controlled  Drugs  and
Substances Act (CDSA), s. 24) - The application was dismissed by Clements, J., a decision
affirmed on appeal by Tulloch, J. - The accused appealed, arguing that the combined effect
of R. v. Parker (ONCA 2000) and Hitzig v. Canada (ONCA 2003) was that all marijuana
offences had been completely repealed -  The Ontario Court  of  Appeal  stated that  that
argument  was  based  on  a  misreading  of  the  law  -  Following  Hitzig,  the  court  had
repeatedly confirmed that the marijuana offences in the CDSA remained in full force -
Tulloch, J., was correct to find that Clements, J., made no error of law in that respect - See
paragraphs 23 to 26.

Narcotic Control - Topic 574
Offences  -  Possession  -  General  -  The  accused,  who  wished  to  access  marijuana  for
medicinal purposes but did not have an authorization to possess marihuana (ATP) issued
under  the  Marihuana  Medical  Access  Regulations  (MMAR),  applied  to  have  seized
marijuana returned (Controlled Drugs and Substances Act (CDSA), s. 24) - The application
was dismissed by Clements, J., a decision affirmed on appeal by Tulloch, J. - The accused
appealed, arguing that: (1) the combined effect of R. v. Parker (ONCA 2000) and Hitzig v.
Canada (ONCA 2003) was that all marijuana offences had been completely repealed; and
(2) the decisions in Sfetkopoulos v. Canada (FC and FCA 2008) and R. v. Beren (BCSC



2009)  invalidated the  marijuana prohibitions  retroactive  to  at  least  December  3,  2003,
when the  MMAR were enacted -  The Ontario  Court  of  Appeal  rejected the  accused's
arguments and dismissed the appeal - See paragraphs 28 to 32.

Narcotic Control - Topic 700
Offences - Trafficking - General - [See both Narcotic Control - Topic 574].

Narcotic Control - Topic 831
Offences - Cultivation or production - General - [See both Narcotic Control - Topic 574].

Narcotic Control - Topic 2010
Search  and  seizure  -  General  -  Return  of  controlled  substances  (incl.  appeals)  -  The
accused applied for the return of seized marijuana (Controlled Drugs and Substances Act,
s. 24) - The Ontario Court of Justice (Clements, J.) dismissed the application - The accused
appealed - The Ontario Superior Court (Tulloch, J.), ruled that he had jurisdiction to hear
the appeal under the summary conviction appeal provisions in s. 40 of the Courts of Justice
Act (CJA), but dismissed the appeal - The accused appealed - The right of appeal issue was
raised - The Ontario Court of Appeal determined that the accused did not have a right to
appeal under s. 40 as provincial rights of appeal had no application - However, the accused
had a right to review the decision of Clements, J., by way of certiorari - On the merits, the
appeal was dismissed - See paragraphs 18 to 22.
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This  appeal  was  heard on November  7,  2011,  before  Rosenberg,  Sharpe and Juriansz,
JJ.A., of the Ontario Court of Appeal. The following decision was released by the court on
December 22, 2011.

Appeal dismissed.
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