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Summary:

A blowout occurred at a long-suspended sour gas well sending a stream of poisonous
hydrogen sulphide gas high in the air, causing environmental damage. The well operator
(Petrobank) sued the well-control company (Safety Boss) it hired to gain control of the well,
claiming that Petrobank's expenditures were higher than necessary because of breaches of
contract and negligence by Safety Boss.

The Alberta Court of Queen's Bench allowed the action and assessed damages
accordingly.

Company Law - Topic 312
Nature of corporations - Lifting the corporate veil - Principals - "Directing mind and will"
of company - [See Company Law - Topic 4183].

Company Law - Topic 4183

Directors - Liability of directors - For torts - A blowout occurred at a sour gas well,
causing environmental damage - The well operator (Petrobank) sued the well-control
company (Safety Boss) it hired to gain control of the well, claiming that breaches of
contract and negligence by Safety Boss increased Petrobank's expenditures - The Alberta
Court of Queen's Bench found that Safety Boss was liable because it fell below the
standard of skill of an average well-control speciality company in failing to treat a
diverter as a priority, in not taking the initiative in controlling the well and in not being
more proactive - However, Safety Boss' director could not be held personally liable
because his actions were not independently tortious - Nor was there any basis for a
finding of fiduciary duty in this case - See paragraphs 86 to 252.

Contracts - Topic 1104
Formation of contract - General principles - Oral contracts - A blowout occurred at a
long-suspended sour gas well - The well operator (Petrobank) met with a company
offering well control services (Safety Boss) - A dispute arose as to whether a contract was
formed - The Alberta Court of Queen's Bench held that an oral contract was formed
between the parties at the meeting - Safety Boss was to provide services to Petrobank to
assess and control the blowout - Safety Boss would have and exercise the skill of an
average specialist in the field of well control - Petrobank would pay Safety Boss' charges
for those services - Safety Boss acted from the start as if its task was to assess and control



the well - Its conduct was consistent with a contract to assess and control the well - See
paragraphs 46 to 51.

Contracts - Topic 2056

Terms - Implied terms - Compensation for work, materials or services - A blowout
occurred at sour gas well - The well operator (Petrobank) met with a well-control services
provider (Safety Boss) - A dispute arose as to whether the parties had entered into a
contract and, if so, whether a term implying reasonable charges should be implied into
the contract to give it business efficacy - The Alberta Court of Queen's Bench held that an
oral contract was formed - However, it was not necessary to imply a term of
reasonableness of charges to give business efficacy to the contract - This was an
emergency situation where Petrobank's goal was to urgently secure the services necessary
to resolve the emergency and was aware that the well control operation would be
expensive - See paragraphs 52 to 58.

Contracts - Topic 2056

Terms - Implied terms - Compensation for work, materials or services - A blowout
occurred at a long-suspended sour gas well - The well operator (Petrobank) met with a
well-control services provider (Safety Boss) - A dispute arose as to whether a contract
was formed at the meeting, and if so, whether the contract imposed on Safety Boss a duty
of good faith - The Alberta Court of Queen's Bench held that an oral contract was formed
between the parties at the initial meeting - However, there was nothing in this case that
would justify imposing a stand-alone duty of good faith - This was not in the "category of
special relationship cases" that would give rise to such a duty - See paragraphs 69 to 74.

Contracts - Topic 2056

Terms - Implied terms - Compensation for work, materials or services - A blowout
occurred at a sour gas well - The well operator (Petrobank) initially met with a well-
control services provider (Safety Boss) - After work commenced, a special services work
order was executed providing for payment of invoices in 30 days but did not mention
interim payments - Thereafter, Safety Boss demanded progress payments based on a line
of credit which had to be cleared when it reached $500,000 - A dispute arose - The
Alberta Court of Queen's Bench held that there was no evidence that the progress
payment expectation was conveyed to Petrobank when the contract was formed (i.e., at
the initial meeting) - Even if a contract was not formed until the work order was
executed, the order was silent regarding progress payments - Therefore, the $500,000
credit line limit was not a contractual term - See paragraphs 61 to 68.

Contracts - Topic 2065
Terms - Implied terms - To achieve business efficacy - [See first Contracts - Topic
2056].

Contracts - Topic 2120
Terms - Express terms - Exclusionary clauses - A well operator (Petrobank) met with a
well-control services company (Safety Boss Inc. (SBI)) regarding controlling a well
blowout - After work commenced, a special services work order containing an exclusion



clause was executed mistakenly in the name of Safety Boss Ltd. (SBL) - SBI claimed that
the work order could be rectified and the exclusion clause absolved it of liability - The
Alberta Court of Queen's Bench held that an oral contract had been reached at the initial
meeting - The wrong name in the work order was of no moment as the work order and
exclusion clause did not form part of the oral contract, nor was it a new contract -
Rectification could not be used to add a term to a contract that was not agreed upon by
the parties - The exclusion clause was unenforceable - See paragraphs 75 to 85.

Contracts - Topic 3502
Performance or breach - Obligation to perform - Good faith - Exercise of - [See second
Contracts - Topic 2056].

Contracts - Topic 3852

Performance or breach - Time for performance - Time of the essence - A blowout
occurred at a long-suspended sour gas well sending a stream of poisonous hydrogen
sulphide gas high in the air, causing environmental damage - The well operator
(Petrobank) met with a well-control services provider (Safety Boss) - A dispute arose as
to whether the parties had entered into a contract and, if so, whether the contract included
an implied term that time was of the essence - The Alberta Court of Queen's Bench held
that an oral contract was formed at the initial meeting - The emergent circumstances
justified implying a term that time was of the essence - See paragraphs 59 and 60.

Deeds and Documents - Topic 5008
Rectification - When unnecessary - Oral contract - [See Contracts - Topic 2120].

Equity - Topic 3713
Fiduciary or confidential relationships - Commercial relationships - Arm's length
commercial transactions - [See Company Law - Topic 4183].

Mines and Minerals - Topic 8423
Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - [See
Contracts - Topic 1104, first, second and third Contracts - Topic 2056, Contracts -
Topic 2120, and Contracts - Topic 3852].

Mines and Minerals - Topic 8426
Oil and gas - Wells - Control or killing of - Negligence of well-control services company
- [See Company Law - Topic 4183].

Mines and Minerals - Topic 8428
Oil and gas - Wells - Control or killing of - Damages - A blowout occurred at a sour gas
well, causing environmental damage - The well operator (Petrobank) sued the well-
control company (Safety Boss) it hired to gain control of the well, claiming that its
expenditures were higher than necessary because of breaches of contract and negligence
by Safety Boss - The Alberta Court of Queen's Bench allowed the action, holding that
Safety Boss was negligent and in breach of contract for failing to immediately construct
and use a diverter to remove H,S from the well site resulting in two days' delay - Safety



Boss was responsible for the operational and environmental damages incurred during the
delay period - See paragraphs 253 to 340.
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Judgment for plaintiff.

Editor: Elizabeth M. A. Turgeon

Company Law - Topic 312
Nature of corporations - Lifting the corporate veil - Principals - "Directing mind and will"
of company - A blowout occurred at a sour gas well, causing environmental damage -
The well operator (Petrobank) sued the well-control company (Safety Boss) it hired to
gain control of the well, claiming that breaches of contract and negligence by Safety Boss
increased Petrobank's expenditures - The Alberta Court of Queen's Bench found that
Safety Boss was liable because it fell below the standard of skill of an average well-
control speciality company in failing to treat a diverter as a priority, in not taking the
initiative in controlling the well and in not being more proactive - However, Safety Boss'
director could not be held personally liable because his actions were not independently
tortious - Nor was there any basis for a finding of fiduciary duty in this case - See
paragraphs 86 to 252.

Contracts - Topic 2065

Terms - Implied terms - To achieve business efficacy - A blowout occurred at sour gas
well - The well operator (Petrobank) met with a well-control services provider (Safety
Boss) - A dispute arose as to whether the parties had entered into a contract and, if so,
whether a term implying reasonable charges should be implied into the contract to give it
business efficacy - The Alberta Court of Queen's Bench held that an oral contract was
formed - However, it was not necessary to imply a term of reasonableness of charges to
give business efficacy to the contract - This was an emergency situation where
Petrobank's goal was to urgently secure the services necessary to resolve the emergency
and was aware that the well control operation would be expensive - See paragraphs 52 to
58.

Contracts - Topic 3502
Performance or breach - Obligation to perform - Good faith - Exercise of - A blowout
occurred at a long-suspended sour gas well - The well operator (Petrobank) met with a
well-control services provider (Safety Boss) - A dispute arose as to whether a contract



was formed at the meeting, and if so, whether the contract imposed on Safety Boss a duty
of good faith - The Alberta Court of Queen's Bench held that an oral contract was formed
between the parties at the initial meeting - However, there was nothing in this case that
would justify imposing a stand-alone duty of good faith - This was not in the "category of
special relationship cases" that would give rise to such a duty - See paragraphs 69 to 74.

Deeds and Documents - Topic 5008

Rectification - When unnecessary - Oral contract - A well operator (Petrobank) met with
a well-control services company (Safety Boss Inc. (SBI)) regarding controlling a well
blowout - After work commenced, a special services work order containing an exclusion
clause was executed mistakenly in the name of Safety Boss Ltd. (SBL) - SBI claimed that
the work order could be rectified and the exclusion clause absolved it of liability - The
Alberta Court of Queen's Bench held that an oral contract had been reached at the initial
meeting - The wrong name in the work order was of no moment as the work order and
exclusion clause did not form part of the oral contract, nor was it a new contract -
Rectification could not be used to add a term to a contract that was not agreed upon by
the parties - The exclusion clause was unenforceable - See paragraphs 75 to 85.

Equity - Topic 3713

Fiduciary or confidential relationships - Commercial relationships - Arm's length
commercial transactions - A blowout occurred at a sour gas well, causing environmental
damage - The well operator (Petrobank) sued the well-control company (Safety Boss) it
hired to gain control of the well, claiming that breaches of contract and negligence by
Safety Boss increased Petrobank's expenditures - The Alberta Court of Queen's Bench
found that Safety Boss was liable because it fell below the standard of skill of an average
well-control speciality company in failing to treat a diverter as a priority, in not taking the
initiative in controlling the well and in not being more proactive - However, Safety Boss'
director could not be held personally liable because his actions were not independently
tortious - Nor was there any basis for a finding of fiduciary duty in this case - See
paragraphs 86 to 252.

Mines and Minerals - Topic 8423

Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A
blowout occurred at a long-suspended sour gas well - The well operator (Petrobank) met
with a company offering well control services (Safety Boss) - A dispute arose as to
whether a contract was formed - The Alberta Court of Queen's Bench held that an oral
contract was formed between the parties at the meeting - Safety Boss was to provide
services to Petrobank to assess and control the blowout - Safety Boss would have and
exercise the skill of an average specialist in the field of well control - Petrobank would
pay Safety Boss' charges for those services - Safety Boss acted from the start as if its task
was to assess and control the well - Its conduct was consistent with a contract to assess
and control the well - See paragraphs 46 to 51.

Mines and Minerals - Topic 8423
Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A
blowout occurred at sour gas well - The well operator (Petrobank) met with a well-



control services provider (Safety Boss) - A dispute arose as to whether the parties had
entered into a contract and, if so, whether a term implying reasonable charges should be
implied into the contract to give it business efficacy - The Alberta Court of Queen's
Bench held that an oral contract was formed - However, it was not necessary to imply a
term of reasonableness of charges to give business efficacy to the contract - This was an
emergency situation where Petrobank's goal was to urgently secure the services necessary
to resolve the emergency and was aware that the well control operation would be
expensive - See paragraphs 52 to 58.

Mines and Minerals - Topic 8423

Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A
blowout occurred at a long-suspended sour gas well - The well operator (Petrobank) met
with a well-control services provider (Safety Boss) - A dispute arose as to whether a
contract was formed at the meeting, and if so, whether the contract imposed on Safety
Boss a duty of good faith - The Alberta Court of Queen's Bench held that an oral contract
was formed between the parties at the initial meeting - However, there was nothing in this
case that would justify imposing a stand-alone duty of good faith - This was not in the
"category of special relationship cases" that would give rise to such a duty - See
paragraphs 69 to 74.

Mines and Minerals - Topic 8423

Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A
blowout occurred at a sour gas well - The well operator (Petrobank) initially met with a
well-control services provider (Safety Boss) - After work commenced, a special services
work order was executed providing for payment of invoices in 30 days but did not
mention interim payments - Thereafter, Safety Boss demanded progress payments based
on a line of credit which had to be cleared when it reached $500,000 - A dispute arose -
The Alberta Court of Queen's Bench held that there was no evidence that the progress
payment expectation was conveyed to Petrobank when the contract was formed (i.e., at
the initial meeting) - Even if a contract was not formed until the work order was
executed, the order was silent regarding progress payments - Therefore, the $500,000
credit line limit was not a contractual term - See paragraphs 61 to 68.

Mines and Minerals - Topic 8423

Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A well
operator (Petrobank) met with a well-control services company (Safety Boss Inc. (SBI))
regarding controlling a well blowout - After work commenced, a special services work
order containing an exclusion clause was executed mistakenly in the name of Safety Boss
Ltd. (SBL) - SBI claimed that the work order could be rectified and the exclusion clause
absolved it of liability - The Alberta Court of Queen's Bench held that an oral contract
had been reached at the initial meeting - The wrong name in the work order was of no
moment as the work order and exclusion clause did not form part of the oral contract, nor
was it a new contract - Rectification could not be used to add a term to a contract that was
not agreed upon by the parties - The exclusion clause was unenforceable - See paragraphs
75 to 85.



Mines

Mines

and Minerals - Topic 8423

Oil and gas - Wells - Control or killing of - Contracts (incl. formation and terms) - A
blowout occurred at a long-suspended sour gas well sending a stream of poisonous
hydrogen sulphide gas high in the air, causing environmental damage - The well operator
(Petrobank) met with a well-control services provider (Safety Boss) - A dispute arose as
to whether the parties had entered into a contract and, if so, whether the contract included
an implied term that time was of the essence - The Alberta Court of Queen's Bench held
that an oral contract was formed at the initial meeting - The emergent circumstances
justified implying a term that time was of the essence - See paragraphs 59 and 60.

and Minerals - Topic 8426

Oil and gas - Wells - Control or killing of - Negligence of well-control services company
- A blowout occurred at a sour gas well, causing environmental damage - The well
operator (Petrobank) sued the well-control company (Safety Boss) it hired to gain control
of the well, claiming that breaches of contract and negligence by Safety Boss increased
Petrobank's expenditures - The Alberta Court of Queen's Bench found that Safety Boss
was liable because it fell below the standard of skill of an average well-control speciality
company in failing to treat a diverter as a priority, in not taking the initiative in
controlling the well and in not being more proactive - However, Safety Boss' director
could not be held personally liable because his actions were not independently tortious -
Nor was there any basis for a finding of fiduciary duty in this case - See paragraphs 86 to
252.



