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Summary:

Two police associations, on behalf of their members, commenced a Charter application,
challenging the validity of three provisions governing the current labour relations regime for
members of the Royal Canadian Mounted Police (RCMP). The two associations sought a
declaration that s. 2(1)(d) of the Public Service Labour Relations Act (Can.) (PSLRA), and ss. 41
and 96 of the Royal Canadian Mounted Police Regulations (Regulations), infringed ss. 2(b), 2(d)
and 15 of the Charter. Section 2(1)(d) of the PSLRA excluded RCMP members from the labour
relations scheme that enabled most federal public service employees to engage in collective
bargaining with management. The RCMP members had a separate employee relations scheme,
the Staff Relations Representative Program (SRRP), established by s. 96 of the Regulations.
Section 41 of the Regulations prohibited members of the RCMP from publicly criticizing the
Force.

The Ontario Superior Court, in a decision reported [2009] O.T.C. Uned. 808, found that s.
96 of the Regulations infringed s. 2(d) of the Charter (freedom of association), and that the
infringement could not be justified under s. 1. The applications judge dismissed the associations'
other claims. The Attorney General of Canada appealed the holding that s. 96 of the Regulations
violated s. 2(d) of the Charter. The two police associations cross-appealed.

The Ontario Court of Appeal allowed the Attorney General's appeal and set aside the
application judge's declaration that s. 96 of the Regulations violated the s. 2(d) rights of RCMP
members. The court dismissed the associations' cross-appeal. The exclusion of RCMP members
from the PSLRA did not violate s. 2(d) of the Charter. Further, the applications judge was correct
to refuse to deal with the claim that s. 41 violated s. 2(b) of the Charter (freedom of expression)
for lack of factual foundation.

Civil Rights - Topic 2144.1
Freedom of association - Limitations on - Collective bargaining and employer or
employee groups - The Ontario Court of Appeal reviewed the jurisprudence respecting
the application of s. 2(d) of the Charter (i.e., the freedom of association) in the labour
relations context - The court, inter alia, discussed the comment by the Supreme Court of
Canada in Fraser v. Ontario (Attorney General) (2008) that s. 2(d) protected the right to
collective bargaining in a "derivative sense" - The appeal court stated that it understood
"... the Fraser majority's discussion of collective bargaining as a derivative constitutional



right, a positive obligation to engage in good faith collective bargaining will only be
imposed on an employer when it is effectively impossible for the workers to act
collectively to achieve workplace goals" - See paragraphs 68 to 111.

Civil Rights - Topic 2144.1

Freedom of association - Limitations on - Collective bargaining and employer or
employee groups - Section 96 of the Royal Canadian Mounted Police (RCMP)
Regulations established the Staff Relations Representative Program (SRRP) as the
process by which RCMP members could address labour issues with RCMP management -
Two police associations, which desired to represent RCMP members in collective
bargaining, claimed that s. 96 violated the right to freedom of association (Charter, s.
2(d)) - The Ontario Court of Appeal held that s. 96 did not violate s. 2(d) - Section 96 did
not render it effectively impossible for RCMP members to meaningfully exercise their
fundamental freedom under s. 2(d) (i.e., to act collectively to achieve workplace goals)
because of: (1) the fact that RCMP members were actually able to form the voluntary
police associations involved in this case outside the statutory framework; (2) the
existence of the SRRP; and (3) the existence of the Legal Fund (a voluntary not-for profit
corporation established to help RCMP members with various employment-related issues)
- Since it was not effectively impossible for RCMP members to act collectively to
achieve workplace goals, it followed that the associations' members were unable to claim
the derivative right to collective bargaining under s. 2(d) - Accordingly there was no
obligation on the government to take positive action to facilitate the exercise of the
RCMP members' s. 2(d)-protected freedom - See paragraphs 112 to 136.

Civil Rights - Topic 2144.1

Freedom of association - Limitations on - Collective bargaining and employer or
employee groups - Police associations, which aspired to represent Royal Canadian
Mounted Police (RCMP) members in collective bargaining, were unable to do so under
the Public Service Labour Relations Act (PSLRA) because s. 2(1)(d) of that Act excluded
the RCMP from its application - Rather, s. 96 of the RCMP Regulations established the
Staft Relations Representative Program (SRRP) as the process by which RCMP members
could address labour issues with RCMP management - At issue was whether the
exclusion of the RCMP from the PSLRA violated s. 2(d) of the Charter (the right to
freedom of association) - The Ontario Court of Appeal stated that "as it is not effectively
impossible for RCMP members to associate collectively to achieve workplace goals,
there is no positive obligation on the government to include them in the labour regime set
out in the PSLRA. Moreover, the Supreme Court has already addressed the
constitutionality of the RCMP members' exclusion from the PSSRA, the predecessor to
the PSLRA, in Delisle [SCC 1999]" - See paragraph 142.

Civil Rights - Topic 2155
Freedom of association - Limitations on - Labour legislation - [See all Civil Rights -
Topic 2144.1].
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This appeal was heard on November 22, 2011, before Doherty, Rosenberg and Juriansz,
JJ.A., of the Ontario Court of Appeal. The following decision was released for the court by
Juriansz, J.A., on June 1, 2012.

Appeal allowed;
cross-appeal dismissed.
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Civil Rights - Topic 2155

Freedom of association - Limitations on - Labour legislation - The Ontario Court of
Appeal reviewed the jurisprudence respecting the application of s. 2(d) of the Charter
(i.e., the freedom of association) in the labour relations context - The court, inter alia,
discussed the comment by the Supreme Court of Canada in Fraser v. Ontario (Attorney
General) (2008) that s. 2(d) protected the right to collective bargaining in a "derivative
sense" - The appeal court stated that it understood "... the Fraser majority's discussion of
collective bargaining as a derivative constitutional right, a positive obligation to engage
in good faith collective bargaining will only be imposed on an employer when it is
effectively impossible for the workers to act collectively to achieve workplace goals" -
See paragraphs 68 to 111.

Civil Rights - Topic 2155

Freedom of association - Limitations on - Labour legislation - Collective bargaining and
employer or employee groups - Section 96 of the Royal Canadian Mounted Police
(RCMP) Regulations established the Staff Relations Representative Program (SRRP) as
the process by which RCMP members could address labour issues with RCMP
management - Two police associations, which desired to represent RCMP members in
collective bargaining, claimed that s. 96 violated the right to freedom of association
(Charter, s. 2(d)) - The Ontario Court of Appeal held that s. 96 did not violate s. 2(d) -
Section 96 did not render it effectively impossible for RCMP members to meaningfully
exercise their fundamental freedom under s. 2(d) (i.e., to act collectively to achieve
workplace goals) because of: (1) the fact that RCMP members were actually able to form
the voluntary police associations in this case outside the statutory framework; (2) the
existence of the SRRP; and (3) the existence of the Legal Fund (a voluntary not-for profit
corporation established to help RCMP members with various employment-related issues)
- Since it was not effectively impossible for RCMP members to act collectively to
achieve workplace goals, it followed that the associations' members were unable to claim
the derivative right to collective bargaining under s. 2(d) - Accordingly there was no
obligation on the government to take positive action to facilitate the exercise of the
RCMP members' s. 2(d)-protected freedom - See paragraphs 112 to 136.



Civil Rights - Topic 2155

Freedom of association - Limitations on - Labour legislation - Police associations, which
aspired to represent Royal Canadian Mounted Police (RCMP) members in collective
bargaining, were unable to do so under the Public Service Labour Relations Act (PSLRA)
because s. 2(1)(d) of that Act excluded the RCMP from its application - Rather, s. 96 of
the RCMP Regulations established the Staff Relations Representative Program (SRRP) as
the process by which RCMP members could address labour issues with RCMP
management - At issue was whether the exclusion of the RCMP from the PSLRA
violated s. 2(d) of the Charter (the right to freedom of association) - The Ontario Court of
Appeal stated that "as it is not effectively impossible for RCMP members to associate
collectively to achieve workplace goals, there is no positive obligation on the government
to include them in the labour regime set out in the PSLRA. Moreover, the Supreme Court
has already addressed the constitutionality of the RCMP members' exclusion from the
PSSRA, the predecessor to the PSLRA, in Delisle [SCC 1999]" - See paragraph 142.



