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Summary:
Powerline Plus Ltd. and Langley Utilities Contracting Ltd. appealed a decision of the

Ontario Energy Board. At issue was whether s. 73(1) of the Energy Board Act (Ont.) permitted
an affiliate of a municipally-owned electricity distributor to undertake the provision of street
lighting services as a business activity, whether inside or outside of the licensed service area of
the affiliated electricity distributor.

The Ontario Divisional Court dismissed the appeal.

Administrative Law - Topic 2266
Natural justice - The duty of fairness - What constitutes procedural fairness - Powerline
Plus Ltd. and Langley Utilities Contracting Ltd. (collectively, the appellants) appealed a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - The Board
held  that,  on  a  plain  reading  of  s.  73(1),  street  lighting  services  could  be  permitted
activities for municipal affiliates under the exception in paragraph 6 of s. 73(1) - Before
the filing of the application to the Board, Board staff issued two compliance bulletins -
The Compliance Bulletins together concluded that a municipal affiliate was not precluded
by  s.  73(1)  from  providing  street  lighting  services,  which  were  more  particularly
described  in  the  Compliance  Bulletins,  inside  or  outside  the  affiliated  distributor's
licensed service area - Staff of the Board also made submissions supporting the positions
taken  in  the  Compliance  Bulletins  -  The  appellants  asserted  that  the  Board  erred  in
allowing submissions by Board staff during the proceedings and by not treating Board
staff "as an equal party, explicitly differentiating throughout the Decision between the



parties and Board staff." - This was an allegation of denial of the principles of natural
justice - The Ontario Divisional Court dismissed the appeal - The Compliance Bulletins
were on the public record and available to the appellants at all times - Such bulletins were
an administrative tool by which regulators fulfilled their statutory mandates in an open
and efficient manner and had been recognized as such by the courts - They were not
binding on the Board as it recognized - There was no case law that precluded submissions
by Board staff in Board proceedings - The submissions of Board staff were public and
were made available to the appellants - The appellants had a full opportunity to hear and
respond to the positions put forward by Board staff - There was no suggestion that Board
staff had any private access to the Board in the course of the proceeding on the questions
at issue - The Board specifically addressed the involvement of Board staff in the decision
- There was no denial of natural justice - See paragraphs 55 to 61.

Administrative Law - Topic 9102
Boards and tribunals - Judicial review - Standard of review - Powerline Plus Ltd. and
Langley  Utilities  Contracting  Ltd.  were  unsuccessful  bidders  in  competitive
procurements held by the City of Brampton for certain services regarding maintenance of
street  lighting  and  related  devices  -  Powerline  and  Langley  were  private  Ontario
companies - In separate actions, Powerline and Langley sued the City, Enersource Hydro
Mississauga Services Inc. (EHM Services) (the successful bidder) and others for damages
- EHM Services was a municipal affiliate - In the actions, Powerline and Langley alleged
various breaches of the tender process, relying in part on the position that EHM Services
was prohibited from bidding or being awarded the contract by virtue of s. 73(1) of the
Energy Board Act -  The defendants moved to stay or dismiss the actions - The motions
were  adjourned  pending  a  decision  by  the  Ontario  Energy  Board  as  to  whether  the
services to be provided under the contract fell within the activities permitted by s. 73(1)
of the Act - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 of
s. 73(1) - Powerline and Langley appealed - With respect to the standard of review, the
Ontario Divisional Court held that the Ontario Energy Board was a highly specialized
tribunal - When it was interpreting the provisions of the Energy Board Act, its home
statute, its decisions were deserving of deference and were reviewable on a standard of
reasonableness, with only rare exceptions, that did not apply here - See paragraphs 21 to
33.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal



purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the wording of paragraph 6 of s.  73(1) was exhaustive
rather  than  illustrative  -  The  Ontario  Divisional  Court  dismissed  the  appeal  -  The
appellants'  interpretation  of  paragraph  6  treating  the  word  "including"  as  exhaustive
rendered the preceding phrase in that paragraph redundant - It contravened the principle
that meaning should be given to all words in s. 73(1) - The specific activities referred to
in paragraph 6 were included for the purpose of clarification or greater certainty that is, to
ensure that activities that might not otherwise be considered to fall within the general
descriptive  language  in  paragraph  6  were  included  -  This  interpretation  furthered
competition and the objectives of the Act - See paragraphs 34 to 40.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the combination of the restrictions in ss. 70 and 71 of the
Act together with the restrictive introductory language of s. 73(1) required that the Board
interpret  the  provisions  addressing  permitted  activities  of  a  municipal  affiliate
restrictively  -  The  Ontario  Divisional  Court  dismissed  the  appeal  -  This  argument
assumed that the restrictive approach of the Electricity Act, in respect of activities of
distributors, which was reflected in ss. 70 and 71 of the Act, was also intended to apply to
municipal affiliates - This did not necessarily follow - The provisions of the Electricity
Act, 1998 and the Act could be read together as a coherent scheme without subjecting
municipal  affiliates  to  a  restrictive  list  of  activities  -  In  addition,  the  appellants'
interpretation of paragraph 6 would prevent municipally-owned distributors from owning
municipal affiliates that carried on street lighting services, notwithstanding the fact that
municipalities could own such corporations by virtue of s. 203(1) of the Municipal Act
and s. 3(a) of the regulation Municipal Services Corporations - Such a distinction served
no obvious purpose - See paragraphs 42 to 44.



Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the Board failed to address the issue of competition - They
asserted that the underlying purpose of s. 73(1) was generally to limit municipal affiliates
from taking  part  in  competitive  markets  for  the  purpose  of  protecting  private  sector
competition in those markets - The Ontario Divisional Court dismissed the appeal - The
Board concluded that it was preferable to permit municipal affiliates to compete in the
marketplace and to address the potential for unfair competition by regulations rather than
to  ban  such  competition  in  the  absence  of  demonstrated  unfair  competition  -  The
appellants did not provide actual evidence of unfair competition by municipal affiliates -
While the Board did not give controlling weight to the competition issue, its decision not
to do so was reasonable - See paragraph 45.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the objectives of, and the legislative context underlying, the
Act were grounded in a recognition that municipal affiliates were fundamentally different
from their private sector counterparts and that the Legislature intended to prevent their



presence outside of a few select  competitive markets -  The Ontario Divisional  Court
dismissed the appeal - The Board’s decision to reject this submission was reasonable -
See paragraph 46.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the Board disregarded the fact that s. 73(1) represented a
balance between public and private enterprise - The Ontario Divisional Court dismissed
the appeal - Whether or not it was correct that s. 73(1) represented a balance between
public and private enterprise, the court was not persuaded that the legislative history of
that provision unequivocally evidenced an intention to exclude street lighting services
from activities included in paragraph 6 - See paragraph 47.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), street lighting services
could be permitted activities for municipal affiliates under the exception in paragraph 6 -
The appellants submitted that the inclusion of specific references to street lighting in
other statutes that existed at the time s. 73(1) was drafted was evidence that street lighting
services  were  deliberately  excluded  from  the  ambit  of  that  section  -  The  Ontario



Divisional Court dismissed the appeal - The Board stated that it did not consider that
argument to be either conclusive or sufficiently probable - It held that the fact that other
statutes might make specific reference to street lighting was not determinative of whether
street lighting could be captured under any of the exceptions listed in s.  73(1) -  The
Board’s decision was reasonable - See paragraph 48.

Municipal Law - Topic 1518 
Powers of municipalities - Particular powers - Respecting public utilities - Powerline Plus
Ltd.  and  Langley  Utilities  Contracting  Ltd.  (collectively,  the  appellants)  appealed  a
decision of the Ontario Energy Board - At issue was whether s.  73(1) of the Energy
Board Act (Ont.) permitted an affiliate of a municipally-owned electricity distributor to
undertake the provision of street lighting services as a business activity, whether inside or
outside of the licensed service area of the affiliated electricity distributor - Section 73(1)
provided that “If one or more municipal corporations own, directly or indirectly, voting
securities  carrying  more  than  50  per  cent  of  the  voting  rights  attached to  all  voting
securities of a corporation that is a distributor, the distributor's affiliates shall not carry on
any business  activity  other  than the  following:  ...  6.  Business  activities  the  principal
purpose of which is to use more effectively the assets of the distributor or an affiliate of
the  distributor,  including  providing  meter  installation  and reading  services,  providing
billing services and carrying on activities authorized under section 42 of the Electricity
Act, 1998.” - The Board held that, on a plain reading of s. 73(1), a municipal affiliate was
not subject to any geographical constraint in conducting activities under paragraph 6 -
The Ontario Divisional Court dismissed the appeal - On the plain reading of paragraph 6,
there  was  no  geographic  limitation  -  Further,  there  was  no  basis  for  a  geographic
limitation  on  a  purposive  approach  to  statutory  interpretation  of  paragraph  6  -  See
paragraphs 50 to 54.
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This appeal was heard on October 18, 2013, by C. McKinnon, Himel and Wilton-Siegel,
JJ.,  of  the  Ontario  Divisional  Court.  The  following  judgment  of  the  Divisional  Court  was
delivered by Wilton-Siegel, J., on December 6, 2013.

Appeal dismissed.
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