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Summary:
Re:Sound was a not-for-profit collective society authorized under the Copyright Act to

administer the performance rights of performers and record labels in sound recordings. Re:Sound
applied  for  judicial  review  to  set  aside  Tariff  No.  6.B  approved  by  the  Copyright  Board
respecting the use of recorded music to accompany physical activities, including fitness classes.

The Federal Court of Appeal allowed the appeal and set aside the Tariff because of a
breach  of  a  duty  of  fairness  by  the  Board.  The  matter  was  remitted  to  the  Board  for
redetermination.  The  court  rejected  an  argument  by  Re:Sound  respecting  the  Board's
interpretation of the Copyright Act.

Administrative Law - Topic 225
The hearing and decision - Right to be heard - What constitutes not being heard - [See
first Copyright - Topic 3426].

Administrative Law - Topic 608
The hearing and decision - Disclosure by tribunal - To parties of material used or relied
upon by the tribunal in making its decision - [See first Copyright - Topic 3426].

Administrative Law - Topic 3202
Judicial review - General - Scope or standard of review - [See first and second Copyright
- Topic 3440].

Administrative Law - Topic 9102
Boards  and  tribunals  -  Judicial  review -  Standard  of  review -  [See  first  and  second
Copyright - Topic 3440].

Administrative Law - Topic 9103
Boards  and  tribunals  -  Judicial  review  -  Scope  of  review  -  [See  first  and  second
Copyright - Topic 3440].

Copyright - Topic 3426
Fees, charges or royalties - Determination of - Relevant considerations - Re:Sound was a
not-for-profit  collective society authorized under  the Copyright  Act  to  administer  the
performance  rights  of  performers  and  record  labels  in  sound  recordings  -  Re:Sound
applied for judicial review, seeking to set aside Tariff No. 6.B approved by the Copyright



Board respecting the use of recorded music to accompany physical activities, including
fitness classes - Re:Sound argued that the Board breached the duty of fairness by setting
the royalties tariff on the basis of extraneous information - The Federal Court of Appeal
held that while it was open to the Board to seek extraneous information and rely on it in
its decision, Re:Sound was deprived of a fair hearing because it had no prior notice of the
basis of the Board's decision, and thus had no opportunity to make submissions on the
appropriateness  of  the Board's  methodology -  The Board's  decision therefore was set
aside - See paragraphs 52 to 88.  

Copyright - Topic 3426
Fees, charges or royalties - Determination of - Relevant considerations - Re:Sound was a
not-for-profit  collective society authorized under  the Copyright  Act  to  administer  the
performance  rights  of  performers  and  record  labels  in  sound  recordings  -  Re:Sound
applied for judicial review, seeking to set aside Tariff No. 6.B approved by the Copyright
Board respecting the use of recorded music to accompany physical activities, including
fitness classes - Re:Sound argued that the Board erred in determining that it  was not
entitled to collect equitable remuneration on behalf of the performers and makers of all
eligible recordings used to accompany fitness classes, but could collect only for those in
respect of which the maker or performer had authorized it or a member collective to act
on their  behalf  -  The Federal  Court  of  Appeal  held  that  this  question turned on the
interpretation of the Copyright Act, reviewable on the standard of reasonableness - The
court was not convinced that the Board's interpretation of the Act was unreasonable - See
paragraphs 89 to 120.

Copyright - Topic 3440
Fees, charges or royalties - Determination of - Judicial review - The Federal Court of
Appeal discussed the standard of review of the Copyright Board's procedural choices in
reaching a decision on a Tariff, where the decision was challenged for breach of the duty
of  fairness  -  The  court  concluded  that  "In  short,  whether  an  agency's  procedural
arrangements, general or specific, comply with the duty of fairness is for a reviewing
court to decide on the correctness standard, but in making that determination it must be
respectful of the agency's choices. It is thus appropriate for a reviewing court to give
weight to the manner in which an agency has sought to balance maximum participation
on the one hand, and efficient and effective decision-making on the other. In recognition
of the agency's expertise, a degree of deference to an administrator's procedural choice
may be particularly important when the procedural model of the agency under review
differs significantly from the judicial model with which courts are most familiar" - See
paragraphs 34 to 42.

Copyright - Topic 3440
Fees, charges or royalties - Determination of - Judicial review - Re:Sound was a not-for-
profit  collective  society  authorized  under  the  Copyright  Act  to  administer  the
performance  rights  of  performers  and  record  labels  in  sound  recordings  -  Re:Sound
applied  for  judicial  review,  seeking  to  set  aside  a  Tariff  No.  6.B  approved  by  the
Copyright Board respecting the use of recorded music to accompany physical activities,
including fitness classes - The Federal Court of Appeal discussed the standard of review -



The court stated that the substantive legal question in dispute was whether the Copyright
Board entitled  a  collective  society  to  a  tariff  collected on the  basis  of  all  the  sound
recordings eligible for equitable remuneration that were used to accompany particular
activities,  or only those in respect of which makers or performers had authorized the
society  to  act  on  their  behalf  -  The court  held  that  this  was  a  question  of  statutory
interpretation and the standard of review applicable to the Board's interpretation of the
statutory scheme in question was reasonableness -  See paragraphs 43 to 51.  

Copyright - Topic 3440
Fees, charges or royalties - Determination of - Judicial review - [See both Copyright -
Topic 3426].

Copyright - Topic 5667
Copyright Board -  Jurisdiction -  Judicial  review - [See first  and second  Copyright -
Topic 3440].
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This application was heard in Toronto, Ontario, on November 19, 2013, before Evans,
Trudel and Webb, JJ.A., of the Federal Court of Appeal. The following decision was delivered
for the court by Evans, J.A., on February 24, 2014. 

Application allowed.

Editor: Elizabeth M.A. Turgeon

Administrative Law - Topic 225
The  hearing  and  decision  -  Right  to  be  heard  -  What  constitutes  not  being  heard  -
Re:Sound was a not-for-profit collective society authorized under the Copyright Act to
administer the performance rights of performers and record labels in sound recordings -
Re:Sound applied for judicial review, seeking to set aside Tariff No. 6.B approved by the
Copyright Board respecting the use of recorded music to accompany physical activities,
including fitness classes - Re:Sound argued that the Board breached the duty of fairness
by setting the royalties tariff on the basis of extraneous information - The Federal Court
of Appeal held that while it was open to the Board to seek extraneous information and
rely on it in its decision, Re:Sound was deprived of a fair hearing because it had no prior
notice  of  the  basis  of  the  Board's  decision,  and  thus  had  no  opportunity  to  make
submissions on the appropriateness of the Board's methodology - The Board's decision
therefore was set aside - See paragraphs 52 to 88.

Administrative Law - Topic 608
The hearing and decision - Disclosure by tribunal - To parties of material used or relied
upon by the tribunal in making its decision - Re:Sound was a not-for-profit collective
society  authorized  under  the  Copyright  Act  to  administer  the  performance  rights  of
performers and record labels in sound recordings - Re:Sound applied for judicial review,



seeking to set aside Tariff No. 6.B approved by the Copyright Board respecting the use of
recorded music to accompany physical activities, including fitness classes - Re:Sound
argued that the Board breached the duty of fairness by setting the royalties tariff on the
basis of extraneous information - The Federal Court of Appeal held that while it was
open to the Board to seek extraneous information and rely on it in its decision, Re:Sound
was deprived of a fair hearing because it had no prior notice of the basis of the Board's
decision, and thus had no opportunity to make submissions on the appropriateness of the
Board's methodology - The Board's decision therefore was set aside - See paragraphs 52
to 88.

Administrative Law - Topic 3202
Judicial review - General - Scope or standard of review - The Federal Court of Appeal
discussed the standard of review of the Copyright Board's procedural choices in reaching
a decision on a  Tariff,  where  the  decision was challenged for  breach of  the  duty  of
fairness  -  The  court  concluded  that  "In  short,  whether  an  agency's  procedural
arrangements, general or specific, comply with the duty of fairness is for a reviewing
court to decide on the correctness standard, but in making that determination it must be
respectful of the agency's choices. It is thus appropriate for a reviewing court to give
weight to the manner in which an agency has sought to balance maximum participation
on the one hand, and efficient and effective decision-making on the other. In recognition
of the agency's expertise, a degree of deference to an administrator's procedural choice
may be particularly important when the procedural model of the agency under review
differs significantly from the judicial model with which courts are most familiar" - See
paragraphs 34 to 42.

Administrative Law - Topic 3202
Judicial review - General - Scope or standard of review - Re:Sound was a not-for-profit
collective  society  authorized  under  the  Copyright  Act  to  administer  the  performance
rights of performers and record labels in sound recordings - Re:Sound applied for judicial
review, seeking to set aside a Tariff No. 6.B approved by the Copyright Board respecting
the use of recorded music to accompany physical activities, including fitness classes -
The Federal Court of Appeal discussed the standard of review - The court stated that the
substantive  legal  question  in  dispute  was  whether  the  Copyright  Board  entitled  a
collective society to a tariff collected on the basis of all the sound recordings eligible for
equitable remuneration that were used to accompany particular activities, or only those in
respect of which makers or performers had authorized the society to act on their behalf -
The court held that this was a question of statutory interpretation and the standard of
review applicable to the Board's interpretation of the statutory scheme in question was
reasonableness -  See paragraphs 43 to 51.

Administrative Law - Topic 9102
Boards  and tribunals  -  Judicial  review -  Standard  of  review -  The Federal  Court  of
Appeal discussed the standard of review of the Copyright Board's procedural choices in
reaching a decision on a Tariff, where the decision was challenged for breach of the duty
of  fairness  -  The  court  concluded  that  "In  short,  whether  an  agency's  procedural
arrangements, general or specific, comply with the duty of fairness is for a reviewing



court to decide on the correctness standard, but in making that determination it must be
respectful of the agency's choices. It is thus appropriate for a reviewing court to give
weight to the manner in which an agency has sought to balance maximum participation
on the one hand, and efficient and effective decision-making on the other. In recognition
of the agency's expertise, a degree of deference to an administrator's procedural choice
may be particularly important when the procedural model of the agency under review
differs significantly from the judicial model with which courts are most familiar" - See
paragraphs 34 to 42.

Administrative Law - Topic 9102
Boards and tribunals - Judicial review - Standard of review - Re:Sound was a not-for-
profit  collective  society  authorized  under  the  Copyright  Act  to  administer  the
performance  rights  of  performers  and  record  labels  in  sound  recordings  -  Re:Sound
applied  for  judicial  review,  seeking  to  set  aside  a  Tariff  No.  6.B  approved  by  the
Copyright Board respecting the use of recorded music to accompany physical activities,
including fitness classes - The Federal Court of Appeal discussed the standard of review -
The court stated that the substantive legal question in dispute was whether the Copyright
Board entitled  a  collective  society  to  a  tariff  collected on the  basis  of  all  the  sound
recordings eligible for equitable remuneration that were used to accompany particular
activities,  or only those in respect of which makers or performers had authorized the
society  to  act  on  their  behalf  -  The court  held  that  this  was  a  question  of  statutory
interpretation and the standard of review applicable to the Board's interpretation of the
statutory scheme in question was reasonableness -  See paragraphs 43 to 51.

Administrative Law - Topic 9103
Boards and tribunals - Judicial review - Scope of review - The Federal Court of Appeal
discussed the standard of review of the Copyright Board's procedural choices in reaching
a decision on a  Tariff,  where  the  decision was challenged for  breach of  the  duty  of
fairness  -  The  court  concluded  that  "In  short,  whether  an  agency's  procedural
arrangements, general or specific, comply with the duty of fairness is for a reviewing
court to decide on the correctness standard, but in making that determination it must be
respectful of the agency's choices. It is thus appropriate for a reviewing court to give
weight to the manner in which an agency has sought to balance maximum participation
on the one hand, and efficient and effective decision-making on the other. In recognition
of the agency's expertise, a degree of deference to an administrator's procedural choice
may be particularly important when the procedural model of the agency under review
differs significantly from the judicial model with which courts are most familiar" - See
paragraphs 34 to 42.

Administrative Law - Topic 9103
Boards and tribunals - Judicial review - Scope of review - Re:Sound was a not-for-profit
collective  society  authorized  under  the  Copyright  Act  to  administer  the  performance
rights of performers and record labels in sound recordings - Re:Sound applied for judicial
review, seeking to set aside a Tariff No. 6.B approved by the Copyright Board respecting
the use of recorded music to accompany physical activities, including fitness classes -
The Federal Court of Appeal discussed the standard of review - The court stated that the



substantive  legal  question  in  dispute  was  whether  the  Copyright  Board  entitled  a
collective society to a tariff collected on the basis of all the sound recordings eligible for
equitable remuneration that were used to accompany particular activities, or only those in
respect of which makers or performers had authorized the society to act on their behalf -
The court held that this was a question of statutory interpretation and the standard of
review applicable to the Board's interpretation of the statutory scheme in question was
reasonableness -  See paragraphs 43 to 51.

Copyright - Topic 3440
Fees, charges or royalties - Determination of - Judicial review - Re:Sound was a not-for-
profit  collective  society  authorized  under  the  Copyright  Act  to  administer  the
performance  rights  of  performers  and  record  labels  in  sound  recordings  -  Re:Sound
applied for judicial review, seeking to set aside Tariff No. 6.B approved by the Copyright
Board respecting the use of recorded music to accompany physical activities, including
fitness classes - Re:Sound argued that the Board breached the duty of fairness by setting
the royalties tariff on the basis of extraneous information - The Federal Court of Appeal
held that while it was open to the Board to seek extraneous information and rely on it in
its decision, Re:Sound was deprived of a fair hearing because it had no prior notice of the
basis of the Board's decision, and thus had no opportunity to make submissions on the
appropriateness  of  the Board's  methodology -  The Board's  decision therefore was set
aside - See paragraphs 52 to 88.

Copyright - Topic 3440
Fees, charges or royalties - Determination of - Judicial review - To parties of material
used or relied upon by the tribunal in making its decision - Re:Sound was a not-for-profit
collective  society  authorized  under  the  Copyright  Act  to  administer  the  performance
rights of performers and record labels in sound recordings - Re:Sound applied for judicial
review, seeking to set aside Tariff No. 6.B approved by the Copyright Board respecting
the use of recorded music to accompany physical activities, including fitness classes -
Re:Sound argued that the Board breached the duty of fairness by setting the royalties
tariff on the basis of extraneous information - The Federal Court of Appeal held that
while  it  was  open to  the  Board to  seek extraneous information and rely  on it  in  its
decision, Re:Sound was deprived of a fair hearing because it had no prior notice of the
basis of the Board's decision, and thus had no opportunity to make submissions on the
appropriateness  of  the Board's  methodology -  The Board's  decision therefore was set
aside - See paragraphs 52 to 88.

Copyright - Topic 5667
Copyright Board - Jurisdiction - Judicial review - The Federal Court of Appeal discussed
the standard of review of the Copyright Board's procedural choices in reaching a decision
on a Tariff, where the decision was challenged for breach of the duty of fairness - The
court concluded that "In short, whether an agency's procedural arrangements, general or
specific,  comply with  the  duty  of  fairness  is  for  a  reviewing court  to  decide  on the
correctness  standard,  but  in  making  that  determination  it  must  be  respectful  of  the
agency's choices. It is thus appropriate for a reviewing court to give weight to the manner
in which an agency has sought to balance maximum participation on the one hand, and



efficient  and  effective  decision-making  on  the  other.  In  recognition  of  the  agency's
expertise,  a  degree  of  deference  to  an  administrator's  procedural  choice  may  be
particularly important  when the procedural  model  of  the agency under review differs
significantly  from  the  judicial  model  with  which  courts  are  most  familiar"  -  See
paragraphs 34 to 42.

Copyright - Topic 5667
Copyright  Board  -  Jurisdiction  -  Judicial  review  -  Re:Sound  was  a  not-for-profit
collective  society  authorized  under  the  Copyright  Act  to  administer  the  performance
rights of performers and record labels in sound recordings - Re:Sound applied for judicial
review, seeking to set aside a Tariff No. 6.B approved by the Copyright Board respecting
the use of recorded music to accompany physical activities, including fitness classes -
The Federal Court of Appeal discussed the standard of review - The court stated that the
substantive  legal  question  in  dispute  was  whether  the  Copyright  Board  entitled  a
collective society to a tariff collected on the basis of all the sound recordings eligible for
equitable remuneration that were used to accompany particular activities, or only those in
respect of which makers or performers had authorized the society to act on their behalf -
The court held that this was a question of statutory interpretation and the standard of
review applicable to the Board's interpretation of the statutory scheme in question was
reasonableness -  See paragraphs 43 to 51.


