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Summary:
A husband died leaving a will in which he bequeathed his wife a contingent life interest

in the marital home. The wife applied under s. 4(1) of the Marital Property Act for an order
vesting her husband's interest in the marital home in her, the surviving spouse. 

The  New  Brunswick  Court  of  Queen's  Bench,  Family  Division,  dismissed  the
application.

Family Law - Topic 630
Husband and wife - Marital property - Matrimonial home - General - [See Family Law -
Topic 633].

Family Law - Topic 633
Husband and wife - Marital property - Matrimonial home - Right of wife to interest in - A
husband died and by will bequeathed his wife only a contingent life interest in the marital
home which he had purchased in his name in 1989 prior to their marriage in 1990 - The
wife applied for an order vesting her husband's interest in the marital home in her, the
surviving spouse (Marital Property Act (MPA), s. 4(1)) - The New Brunswick Court of
Queen's Bench, Family Division, dismissed the application - Although the rights of a
spouse arising under the MPA superseded a bequest or devise contained in a will (MPA,
s. 4(4)), the court "regrettably" concluded that the existence of a valid domestic contract
dated July 22, 1987 defeated the wife's claim - Under that agreement, the parties agreed
that  all  after  acquired  property  which  was  not  held  in  both  names,  would  belong
exclusively to the party in whose name the property was held, free from any claim by the
other - Upon a proper interpretation of the domestic contract, the parties intended that it
would apply upon the death of one spouse.

Family Law - Topic 865
Husband and wife - Marital property - Distribution orders - Matrimonial home - [See
Family Law - Topic 633].

Family Law - Topic 885
Husband and wife - Marital property - Considerations in making distribution orders -
Death of spouse - [See Family Law - Topic 633].



Family Law - Topic 3354
Separation agreements, domestic contracts and marriage contracts - Effect of agreement -
In matrimonial property application - [See Family Law - Topic 633].

Droit de la famille - Cote 630
Mari et femme - Biens matrimoniaux - Foyer matrimonial - Généralités - [Voir  Family
Law - Topic 630].

Droit de la famille - Cote 633
Mari  et  femme -  Biens  matrimoniaux -  Droit  de  l'épouse  à  un  intérêt  dans  le  foyer
matrimonial - [Voir Family Law - Topic 633].

Droit de la famille - Cote 865
Mari et femme - Biens matrimoniaux - Ordonnances de répartition - Foyer matrimonial -
[Voir Family Law - Topic 865].

Droit de la famille - Cote 885
Mari et femme - Biens matrimoniaux - Considérations lors du prononcé de l'ordonnance
de répartition - Mort du conjoint - [Voir Family Law - Topic 885].

Droit de la famille - Cote 3354
Ententes de séparation, contrats domestiques et contrats de mariage - Effet de l'entente -
Requêtes en matière de biens matrimoniaux - [Voir Family Law - Topic 3354].
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This application was heard in Saint John, New Brunswick, on February 21, 2012, before
Walsh, J., of the New Brunswick Court of Queen's Bench, Family Division, who delivered the
following decision on February 28, 2012.

Application dismissed.

Editor: Elizabeth M.A. Turgeon

Family Law - Topic 630
Husband and wife - Marital property - Matrimonial home - General - A husband died and
by will bequeathed his wife a contingent life interest in the marital home which he had
purchased in his name in 1989 prior to their marriage in 1990 - The wife applied for an
order  vesting her  husband's  interest  in the marital  home in her,  the surviving spouse
(Marital Property Act (MPA), s. 4(1)) - The New Brunswick Court of Queen's Bench,
Family Division, dismissed the application - Although the rights of a spouse arising under
the MPA superseded a bequest or devise contained in a will (MPA, s. 4(4)), the court
"regrettably" concluded that the existence of a valid domestic contract dated July 22,
1987 defeated the wife's claim - Under that agreement, the parties agreed that all after
acquired property which was not held in both names, would belong exclusively to the
party in whose name the property was held, free from any claim by the other - Upon a
proper interpretation of the domestic contract, the parties intended that it would apply
upon the death of one spouse.

Family Law - Topic 865
Husband  and  wife  -  Marital  property  -  Distribution  orders  -  Matrimonial  home  -  A
husband died and by will bequeathed his wife a contingent life interest in the marital
home which he had purchased in his name in 1989 prior to their marriage in 1990 - The
wife applied for an order vesting her husband's interest in the marital home in her, the
surviving spouse (Marital Property Act (MPA), s. 4(1)) - The New Brunswick Court of
Queen's Bench, Family Division, dismissed the application - Although the rights of a
spouse arising under the MPA superseded a bequest or devise contained in a will (MPA,
s. 4(4)), the court "regrettably" concluded that the existence of a valid domestic contract
dated July 22, 1987 defeated the wife's claim - Under that agreement, the parties agreed
that  all  after  acquired  property  which  was  not  held  in  both  names,  would  belong



exclusively to the party in whose name the property was held, free from any claim by the
other - Upon a proper interpretation of the domestic contract, the parties intended that it
would apply upon the death of one spouse.

Family Law - Topic 885
Husband and wife - Marital property - Considerations in making distribution orders -
Death of spouse -  A husband died and by will  bequeathed his  wife a contingent life
interest in the marital home which he had purchased in his name in 1989 prior to their
marriage in 1990 - The wife applied for an order vesting her husband's interest in the
marital home in her, the surviving spouse (Marital Property Act (MPA), s. 4(1)) - The
New Brunswick Court of Queen's Bench, Family Division, dismissed the application -
Although the rights of a spouse arising under the MPA superseded a bequest or devise
contained in a will (MPA, s. 4(4)), the court "regrettably" concluded that the existence of
a valid domestic contract dated July 22,  1987 defeated the wife's  claim - Under that
agreement, the parties agreed that all after acquired property which was not held in both
names, would belong exclusively to the party in whose name the property was held, free
from any claim by the other - Upon a proper interpretation of the domestic contract, the
parties intended that it would apply upon the death of one spouse.

Family Law - Topic 3354
Separation agreements, domestic contracts and marriage contracts - Effect of agreement -
In matrimonial property application - A husband died and by will bequeathed his wife a
contingent life interest in the marital home which he had purchased in his name in 1989
prior to their marriage in 1990 - The wife applied for an order vesting her husband's
interest in the marital home in her, the surviving spouse (Marital Property Act (MPA), s.
4(1)) -  The New Brunswick Court of Queen's Bench, Family Division, dismissed the
application - Although the rights of a spouse arising under the MPA superseded a bequest
or devise contained in a will (MPA, s. 4(4)), the court "regrettably" concluded that the
existence of a valid domestic contract dated July 22, 1987 defeated the wife's claim -
Under that agreement, the parties agreed that all after acquired property which was not
held in both names, would belong exclusively to the party in whose name the property
was held, free from any claim by the other - Upon a proper interpretation of the domestic
contract, the parties intended that it would apply upon the death of one spouse.


