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Summary:
The plaintiff (Business Development Bank) applied for a summary trial of its claim under

a personal guarantee against the third defendant, Rideout. The third defendant claimed that there
was undue influence in the failure of the plaintiff to provide independent legal advice.

The  Newfoundland  and  Labrador  Supreme  Court,  Trial  Division  (General),  granted
judgment for the plaintiff as against the third defendant. The court found that neither the defence
of undue influence nor non est  factum enabled the third defendant  to avoid liability on her
personal guarantee.

Banks and Banking - Topic 708
Duties  of  banks  -  General  -  Duty  respecting  independent  legal  advice  -  [See  both
Guarantee and Indemnity - Topic 2511].

Banks and Banking - Topic 741
Duties  of  banks  -  Fiduciary  relationships  -  General  -  [See  second  Guarantee  and
Indemnity - Topic 2511].

Banks and Banking - Topic 5010
Loans - General - Nature of bank-borrower relationship - [See second  Guarantee and
Indemnity - Topic 2511].

Banks and Banking - Topic 6567
Guarantees - Duties of bank - Re independent legal advice - [See both Guarantee and
Indemnity - Topic 2511].

Guarantee and Indemnity - Topic 124
The contract - Formation of contract - Non est factum - General - [See first Guarantee
and Indemnity - Topic 2511].

Guarantee and Indemnity - Topic 132
The contract - Formation of contract - Duress or undue influence - [See both Guarantee
and Indemnity - Topic 2511].

Guarantee and Indemnity - Topic 2511



Discharge and other defences of surety - General - Lack of independent legal advice for
surety -  The plaintiff  bank applied for a summary trial  of its  claim under a personal
guarantee against the third defendant - The third defendant claimed that there was undue
influence  in  the  failure  of  the  plaintiff  to  provide  independent  legal  advice  -  The
Newfoundland and Labrador Supreme Court, Trial Division (General), held that it was
appropriate to proceed by way of summary trial - The plaintiff had notified the defendant
of the default and made the appropriate demands - Therefore the burden shifted to the
defendant/guarantor to establish a defence - The court found that neither the defence of
undue influence nor non est factum (the latter of which was not specifically pleaded)
enabled  the  third  defendant  to  avoid  liability  on  her  personal  guarantee  -  The  court
granted judgment for the plaintiff as against the third defendant. 

Guarantee and Indemnity - Topic 2511
Discharge and other defences of surety - General - Lack of independent legal advice for
surety - A guarantor argued that the creditor, in this case a bank, had a duty to either
provide her with independent legal advice or counsel her to seek independent legal advice
to avoid a claim of undue influence - The Newfoundland and Labrador Supreme Court,
Trial Division (General), rejected the guarantor's argument - The court held that barring a
special relationship or exceptional circumstances, the relationship between the bank and
its  customer  was  that  of  debtor  and  creditor  and  there  was  no  fiduciary  relationship
established when the bank entered into a guarantee with a guarantor - The relationship
between a bank and the guarantor of its customer's loan was determined by the terms of
the guarantee - The lack of legal advice would not of itself relieve the guarantor of her
contractual obligations, absent other evidence, such as evidence of non est factum, undue
influence, misrepresentation or fraud - See paragraphs 34 to 36.

Practice - Topic 5255.4
Trials  -  General -  Summary trials -  Availability of -  The plaintiff  bank applied for a
summary trial of its claim under a personal guarantee against the third defendant - The
third defendant claimed that there was undue influence in the failure of the plaintiff to
provide independent  legal  advice -  The Newfoundland and Labrador Supreme Court,
Trial Division (General), held that it was appropriate to proceed by way of summary trial
- See paragraphs 15 to 26.
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Counsel:
John Hogan, for the plaintiff;
Joan Rideout, on her own behalf;
No appearances on behalf of the first and second defendants.

This application and summary trial were heard in St. John's, NL, on February 29, 2012,
before Fry, J., of the Newfoundland and Labrador Supreme Court, Trial Division (General), who
delivered the following decision on March 13, 2012.

Judgment for plaintiff against third defendant.

Editor: Elizabeth M.A. Turgeon

Banks and Banking - Topic 708
Duties of banks - General - Duty respecting independent legal advice - The plaintiff bank
applied for  a summary trial  of  its  claim under a  personal  guarantee against  the third
defendant - The third defendant claimed that there was undue influence in the failure of
the  plaintiff  to  provide  independent  legal  advice  -  The  Newfoundland  and  Labrador
Supreme Court, Trial Division (General), held that it was appropriate to proceed by way
of summary trial - The plaintiff had notified the defendant of the default and made the
appropriate  demands  -  Therefore  the  burden  shifted  to  the  defendant/guarantor  to
establish a defence - The court found that neither the defence of undue influence nor non
est factum (the latter of which was not specifically pleaded) enabled the third defendant
to avoid liability on her personal guarantee - The court granted judgment for the plaintiff
as against the third defendant. 

Banks and Banking - Topic 708
Duties  of  banks -  General  -  Duty respecting independent  legal  advice  -  A guarantor
argued  that  the  creditor,  in  this  case  a  bank,  had  a  duty  to  either  provide  her  with
independent legal advice or counsel her to seek independent legal advice to avoid a claim
of undue influence - The Newfoundland and Labrador Supreme Court,  Trial Division
(General),  rejected  the  guarantor's  argument  -  The  court  held  that  barring  a  special
relationship  or  exceptional  circumstances,  the  relationship  between  the  bank  and  its
customer  was  that  of  debtor  and  creditor  and  there  was  no  fiduciary  relationship
established when the bank entered into a guarantee with a guarantor - The relationship
between a bank and the guarantor of its customer's loan was determined by the terms of
the guarantee - The lack of legal advice would not of itself relieve the guarantor of her
contractual obligations, absent other evidence, such as evidence of non est factum, undue
influence, misrepresentation or fraud - See paragraphs 34 to 36.

Banks and Banking - Topic 741



Duties of banks - Fiduciary relationships - General - A guarantor argued that the creditor,
in this case a bank, had a duty to either provide her with independent legal advice or
counsel her to seek independent legal advice to avoid a claim of undue influence - The
Newfoundland  and  Labrador  Supreme  Court,  Trial  Division  (General),  rejected  the
guarantor's argument - The court held that barring a special relationship or exceptional
circumstances, the relationship between the bank and its customer was that of debtor and
creditor and there was no fiduciary relationship established when the bank entered into a
guarantee with a guarantor - The relationship between a bank and the guarantor of its
customer's loan was determined by the terms of the guarantee - The lack of legal advice
would  not  of  itself  relieve  the  guarantor  of  her  contractual  obligations,  absent  other
evidence, such as evidence of non est factum, undue influence, misrepresentation or fraud
- See paragraphs 34 to 36.

Banks and Banking - Topic 5010
Loans - General - Nature of bank-borrower relationship - A guarantor argued that the
creditor,  in this case a bank, had a duty to either provide her with independent legal
advice  or  counsel  her  to  seek  independent  legal  advice  to  avoid  a  claim  of  undue
influence - The Newfoundland and Labrador Supreme Court, Trial Division (General),
rejected the guarantor's argument - The court held that barring a special relationship or
exceptional circumstances, the relationship between the bank and its customer was that of
debtor and creditor and there was no fiduciary relationship established when the bank
entered into a guarantee with a guarantor -  The relationship between a bank and the
guarantor of its customer's loan was determined by the terms of the guarantee - The lack
of legal advice would not of itself relieve the guarantor of her contractual obligations,
absent  other  evidence,  such  as  evidence  of  non  est  factum,  undue  influence,
misrepresentation or fraud - See paragraphs 34 to 36.

Banks and Banking - Topic 6567
Guarantees - Duties of bank - Re independent legal advice - The plaintiff bank applied for
a summary trial of its claim under a personal guarantee against the third defendant - The
third defendant claimed that there was undue influence in the failure of the plaintiff to
provide independent  legal  advice -  The Newfoundland and Labrador Supreme Court,
Trial Division (General), held that it was appropriate to proceed by way of summary trial
-  The  plaintiff  had  notified  the  defendant  of  the  default  and  made  the  appropriate
demands - Therefore the burden shifted to the defendant/guarantor to establish a defence
- The court found that neither the defence of undue influence nor non est factum (the
latter of which was not specifically pleaded) enabled the third defendant to avoid liability
on her personal guarantee - The court granted judgment for the plaintiff as against the
third defendant. 

Banks and Banking - Topic 6567
Guarantees - Duties of bank - Re independent legal advice - A guarantor argued that the
creditor,  in this case a bank, had a duty to either provide her with independent legal
advice  or  counsel  her  to  seek  independent  legal  advice  to  avoid  a  claim  of  undue
influence - The Newfoundland and Labrador Supreme Court, Trial Division (General),
rejected the guarantor's argument - The court held that barring a special relationship or



exceptional circumstances, the relationship between the bank and its customer was that of
debtor and creditor and there was no fiduciary relationship established when the bank
entered into a guarantee with a guarantor -  The relationship between a bank and the
guarantor of its customer's loan was determined by the terms of the guarantee - The lack
of legal advice would not of itself relieve the guarantor of her contractual obligations,
absent  other  evidence,  such  as  evidence  of  non  est  factum,  undue  influence,
misrepresentation or fraud - See paragraphs 34 to 36.

Guarantee and Indemnity - Topic 124
The contract - Formation of contract - Non est factum - General - The plaintiff bank
applied for  a summary trial  of  its  claim under a  personal  guarantee against  the third
defendant - The third defendant claimed that there was undue influence in the failure of
the  plaintiff  to  provide  independent  legal  advice  -  The  Newfoundland  and  Labrador
Supreme Court, Trial Division (General), held that it was appropriate to proceed by way
of summary trial - The plaintiff had notified the defendant of the default and made the
appropriate  demands  -  Therefore  the  burden  shifted  to  the  defendant/guarantor  to
establish a defence - The court found that neither the defence of undue influence nor non
est factum (the latter of which was not specifically pleaded) enabled the third defendant
to avoid liability on her personal guarantee - The court granted judgment for the plaintiff
as against the third defendant. 

Guarantee and Indemnity - Topic 132
The contract - Formation of contract - Duress or undue influence - A guarantor argued
that the creditor, in this case a bank, had a duty to either provide her with independent
legal advice or counsel her to seek independent legal advice to avoid a claim of undue
influence - The Newfoundland and Labrador Supreme Court, Trial Division (General),
rejected the guarantor's argument - The court held that barring a special relationship or
exceptional circumstances, the relationship between the bank and its customer was that of
debtor and creditor and there was no fiduciary relationship established when the bank
entered into a guarantee with a guarantor -  The relationship between a bank and the
guarantor of its customer's loan was determined by the terms of the guarantee - The lack
of legal advice would not of itself relieve the guarantor of her contractual obligations,
absent  other  evidence,  such  as  evidence  of  non  est  factum,  undue  influence,
misrepresentation or fraud - See paragraphs 34 to 36.

Guarantee and Indemnity - Topic 132
The contract - Formation of contract - Duress or undue influence - The plaintiff bank
applied for  a summary trial  of  its  claim under a  personal  guarantee against  the third
defendant - The third defendant claimed that there was undue influence in the failure of
the  plaintiff  to  provide  independent  legal  advice  -  The  Newfoundland  and  Labrador
Supreme Court, Trial Division (General), held that it was appropriate to proceed by way
of summary trial - The plaintiff had notified the defendant of the default and made the
appropriate  demands  -  Therefore  the  burden  shifted  to  the  defendant/guarantor  to
establish a defence - The court found that neither the defence of undue influence nor non
est factum (the latter of which was not specifically pleaded) enabled the third defendant
to avoid liability on her personal guarantee - The court granted judgment for the plaintiff



as against the third defendant. 


