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Summary:
The accused was charged with sexual assault, sexual interference, voyeurism (surreptitious 

recording), making child pornography, possessing child pornography, extortion and inviting 
sexual touching. The complainant was his step-daughter. At issue at trial was whether (1) the 
police seizure of the accused's computer tower and/or (2) a social  worker's seizure of the 
accused's computer discs, camcorder and mini DV tape constituted a breach of the accused's s. 
8 Charter rights.

The Manitoba Court of Queen's Bench, in a decision reported at (2012), 285 Man.R.(2d) 
164, found no breach of s.  8. Even if  there had been a breach, the court would not have 
excluded the evidence under s. 24(2) of the Charter. The accused appealed.

The Manitoba Court of Appeal dismissed the appeal.

Editor's Note: Certain names in the following case have been initialized or the case otherwise 
edited to prevent the disclosure of identities where required by law, publication ban, Maritime 
Law Book's editorial policy or otherwise.

Civil Rights - Topic 1524
Property - Personal property (incl. computers or cellphones) - Search and seizure by police 
-  The  accused  was  charged  with  sexual  assault,  sexual  interference,  voyeurism 
(surreptitious  recording),  making  child  pornography,  possessing  child  pornography, 
extortion and inviting sexual touching - The complainant was his step-daughter - At issue 
at trial was whether the police seizure of the accused's computer tower constituted a breach 
of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The police had 
lawful authority under s.  489(2) of the Criminal Code to seize the computer without a 
warrant - The police were lawfully in the home, having been given access by the accused's 
wife (the complainant's mother) - The Manitoba Court of Appeal dismissed the accused's 
appeal - The court rejected the accused's argument that, in order to be Charter compliant, 
the seizing officer had to be engaged in a lawful activity for a purpose unrelated to the 
seizure - This was a condition that was required for a lawful "plain view" seizure - The 
purpose of s. 489(2) was the preservation of evidence - It was a self-contained provision - 
The seizing officer was not required to meet the plain view doctrine's requirements - The 
trial judge had not erred by applying s. 489(2) of the Code - See paragraphs 30 to 38.

Civil Rights - Topic 1524
Property - Personal property (incl. computers or cellphones) - Search and seizure by police 



-  The  accused  was  charged  with  sexual  assault,  sexual  interference,  voyeurism 
(surreptitious  recording),  making  child  pornography,  possessing  child  pornography, 
extortion and inviting sexual touching - The complainant was his step-daughter - At issue 
at trial was whether the police seizure of the accused's computer tower constituted a breach 
of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The police had 
lawful authority under s.  489(2) of the Criminal Code to seize the computer without a 
warrant - The police were lawfully in the home, having been given access by the accused's 
wife (the complainant's mother) - The Manitoba Court of Appeal dismissed the accused's 
appeal - The court rejected the accused's argument that the requirements of s. 489(2) were 
not met because the officers were not lawfully in his home - It was uncontested that the 
computer was located in a shared area of the home - As the mother was the accused's wife 
and lived in the home, she had authority to provide consent to enter the area where the 
computer was located - There was no reason to disturb Hanssen, J.'s finding - The entry 
was authorized by law - See paragraphs 41 to 52.

Civil Rights - Topic 1524
Property - Personal property (incl. computers or cellphones) - Search and seizure by police 
-  The  accused  was  charged  with  sexual  assault,  sexual  interference,  voyeurism 
(surreptitious  recording),  making  child  pornography,  possessing  child  pornography, 
extortion and inviting sexual touching - The complainant was his step-daughter - At issue 
at trial was whether the police seizure of the accused's computer tower constituted a breach 
of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The police had 
lawful authority under s.  489(2) of the Criminal Code to seize the computer without a 
warrant - The police were lawfully in the home, having been given access by the accused's 
wife (the complainant's mother) - The Manitoba Court of Appeal dismissed the accused's 
appeal - The court rejected the accused's argument that Hanssen, J., had erred when he 
inferred that  the officers  had a subjective belief  that  there  were reasonable grounds to 
believe  that  the  computer  had  been  used  in  the  commission  of  an  offence  -  Although 
neither of the seizing officers had testified as to his subjective belief, there was sufficient 
evidence on which Hanssen, J., could make the disputed inference - See paragraphs 53 to 
63.

Civil Rights - Topic 1524
Property - Personal property (incl. computers or cellphones) - Search and seizure by police 
-  The  accused  was  charged  with  sexual  assault,  sexual  interference,  voyeurism 
(surreptitious  recording),  making  child  pornography,  possessing  child  pornography, 
extortion and inviting sexual touching - The complainant was his step-daughter - At issue 
at trial was whether the police seizure of the accused's computer tower constituted a breach 
of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The police had 
lawful authority under s.  489(2) of the Criminal Code to seize the computer without a 
warrant - The police were lawfully in the home, having been given access by the accused's 
wife (the complainant's mother) - The Manitoba Court of Appeal dismissed the accused's 
appeal - The court rejected the accused's argument that the seizing officers could not have 
had the subjective belief required for a seizure under s. 489(2) because neither officer had 
attempted to rely on that section as justification for the seizure - Such a failure was not 
fatal to the application of s. 489(2) - A seizure made under mistaken authority was not 



necessarily  fatal  where  authority  otherwise  existed  -  The  officers  lawfully  seized  the 
computer under s. 489(2) - See paragraphs 64 to 69.

Civil Rights - Topic 1645
Property -  Search and seizure -  Consent  to search -  [See second  Civil  Rights -  Topic 
1524].

Civil Rights - Topic 1646
Property - Search and seizure - Unreasonable search and seizure defined - The accused was 
charged  with  sexual  assault,  sexual  interference,  voyeurism  (surreptitious  recording), 
making child  pornography,  possessing child  pornography,  extortion  and inviting sexual 
touching - The complainant was his step-daughter - At issue at trial was whether a social 
worker's seizure of the accused's computer discs, camcorder and mini DV tape constituted 
a breach of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The 
seizure was authorized under s. 18.4(1) of the Child and Family Services Act, under which, 
where the agency suspected that a child was in need of protection, the agency was to take 
such further steps that were necessary for the child's protection - The Manitoba Court of 
Appeal dismissed the accused's appeal - The social worker was not acting as a police agent 
regarding the seizure - However, the question remained whether she was authorized by law 
to seize evidence - Although there was no specific authorization given to child protection 
workers to seize evidence, in light of the residual nature of s. 18.4(1), the purpose and 
scheme of the legislation and its operating requirements, and keeping in mind that child 
protection workers were specifically empowered to act where a child was likely to suffer 
harm or injury due to child abuse including pornography, child protection workers had to 
be able to respond quickly and effectively in situations where they believed on reasonable 
grounds that computer files or discs contained child pornography - Hanssen, J., correctly 
concluded that s. 18.4(1) authorized the seizure of the items - See paragraphs 72 to 105.

Civil Rights - Topic 1646
Property - Search and seizure - Unreasonable search and seizure defined - The accused was 
charged  with  sexual  assault,  sexual  interference,  voyeurism  (surreptitious  recording), 
making child  pornography,  possessing child  pornography,  extortion  and inviting sexual 
touching - The complainant was his step-daughter - At issue at trial was whether a social 
worker's seizure of the accused's computer discs, camcorder and mini DV tape constituted 
a breach of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The 
seizure was authorized under s. 18.4(1) of the Child and Family Services Act, under which, 
where the agency suspected that a child was in need of protection, the agency was to take 
such further steps that were necessary for the child's protection - The Manitoba Court of 
Appeal dismissed the accused's appeal - Having agreed with Hanssen, J., that s. 18.4(1) 
authorized the seizure of the items, the court discussed the constitutional standard to be 
applied  to  such  a  seizure  -  The  usual  rule  that  a  warrantless  seizure  was  prima facie 
unreasonable  did  not  apply  -  A more  flexible  constitutional  standard  applied  to  child 
protection workers who seized evidence in order to protect a child from further abuse - A 
warrantless search for, or seizure of, child pornography by child protection workers in the 
child  protection  context  would not  violate  s.  8  where  the  child  protection  worker  had 
reasonable grounds to believe that the items seized contained such images or recordings - 



See paragraphs 106 to 125.

Civil Rights - Topic 1646
Property - Search and seizure - Unreasonable search and seizure defined - The accused was 
charged  with  sexual  assault,  sexual  interference,  voyeurism  (surreptitious  recording), 
making child  pornography,  possessing child  pornography,  extortion  and inviting sexual 
touching - The complainant was his step-daughter - At issue at trial was whether a social 
worker's seizure of the accused's computer discs, camcorder and mini DV tape constituted 
a breach of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 8 - The 
seizure was authorized under s. 18.4(1) of the Child and Family Services Act, under which, 
where the agency suspected that a child was in need of protection, the agency was to take 
such further steps that were necessary for the child's protection - The Manitoba Court of 
Appeal dismissed the accused's appeal - Having agreed with Hanssen, J., that s. 18.4(1) 
authorized the seizure of the items, the court held that, here, the seizure was reasonable - 
The social worker believed on reasonable grounds that the items contained images of child 
pornography and that she had a duty to protect the child from the risk that those images 
would  be  disseminated  -  Under  s.  18.4(1),  the  seizure  was  a  "further  step"  that  was 
"necessary for protection of the child" - The officers who received the items obtained a 
search warrant to search their contents - There was no issue regarding the officers' seizure 
of the items - See paragraphs 126 to 130.

Civil Rights - Topic 1650
Property - Search and seizure - Warrantless search and seizure - Plain view doctrine - [See 
first Civil Rights - Topic 1524].

Civil Rights - Topic 1655.2
Property - Search and seizure - Warrantless search and seizure - Computers - [See all Civil 
Rights - Topic 1524 and all Civil Rights - Topic 1646].

Civil Rights - Topic 8368
Canadian Charter of Rights and Freedoms - Denial of rights - Remedies - Exclusion of 
evidence - The accused was charged with sexual assault, sexual interference, voyeurism 
(surreptitious  recording),  making  child  pornography,  possessing  child  pornography, 
extortion and inviting sexual touching - The complainant was his step-daughter - At issue 
at trial was whether (1) the police seizure of the accused's computer tower and/or (2) a 
social  worker's  seizure  of  the  accused's  computer  discs,  camcorder  and mini  DV tape 
constituted a breach of the accused's s. 8 Charter rights - Hanssen, J., found no breach of s. 
8 - Even if there had been a breach, the evidence would not have been excluded under s. 
24(2) of the Charter - The officers who seized the computer tower were acting in good faith 
- They believed that the complainant's mother, who allowed them into the home, had a 
sufficient proprietary interest in the computer to authorize them to remove it - The officers 
did not knowingly or deliberately disregard the accused's rights - Further, the social worker 
was acting in good faith - The impact of the seizures on the accused's privacy was minimal 
-  The  accused's  privacy rights  were only substantially interfered  with  when the police 
accessed the contents of  the items under  a  search warrant  -  The loss that  the accused 
suffered was primarily the temporary loss of use and enjoyment of his property - Society's 



interest  in  the  adjudication  of  the  charges  was  great  -  The  Manitoba  Court  of  Appeal 
dismissed the accused's appeal - There was no error in Hanssen, J.'s s. 24(2) analysis - See 
paragraphs 131 to 133.

Criminal Law - Topic 3163
Special powers - Power of seizure - Extent of power (incl. things not specified in warrant) - 
[See first and fourth Civil Rights - Topic 1524].

Guardian and Ward - Topic 815.4
Public trustee or guardian - Appointment - Child in need of protection - Duties of agency - 
[See all Civil Rights - Topic 1646].

Police - Topic 3245
Powers - Seizure - Without arrest or warrant - [See all Civil Rights - Topic 1524].
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This appeal was heard on November 1, 2013, by Monnin, Steel and Cameron, JJ.A., of the 
Manitoba  Court  of  Appeal.  On  April  24,  2014,  Cameron,  J.A.,  delivered  the  following 
judgment for the court.

Appeal dismissed.
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